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CURRENT TOPICS. 


The Supreme Court of Pennsylvania re- 
cently rendered a very important decision 
upon the question of a lunatic’s centracts. 
The facts of the case (Wirebach v. Bank of 
Easton), were as follows: A lunatic, be- 
came the indorser for accommodation upon 
a negotiable promissory note which was sub- 
sequently negotiated and’ came into the hands 
of an innocent holder for value. Said Trun- 
key, J., in delivering the opinion of the 
court: ‘‘Where a person fairly and in good 
faith, sells property, or loans money to a 
unatic who appears to be sane, and is not 
nown by the vendor or lender to be insane, 
and who has not been found to be a lunatic 
by judivial proceedings, and the lunatic re- 
ceives and uses the same, whereby the con- 
tract becomes so far executed that the parties 
can not be placed in stutu quo, such a con- 
tract can not afterwards be set aside, or pay- 
ment refused by the lunatic, or his repre- 
sentatives. La Rue v. Gilkyson, 4 Barr, 375; 
Beals v. See, 10 Barr, 56; Lancaster County 
Bank v. Moore, 28 P. F. S. 407; Wilder v. 
Weakley, 34 Ind. 181; Elliott v. Ince, 7 
DeG. M. & G. 475, 487.’’ After further 
discussing these authorities the opinion then 
proceeds to say that the question presented 
is: will an action lie on the accommodation 
indorsement of a promissory note by a luna- 
tic? and in support of the view that the 
presumption in favor of commercial paper, 
is inapplicable to the case, quoted the opin- 
ion of Paxon, J., in Moon v. Hershey, 9 
Nor. 196, as follows: ‘*We place our ruling 
upon the broad ground that the principle 
of commercial law above _ referred to 
does not apply to commercial paper 
made by madmen. * * * The true rule 
applicable to such cases is, that while 
the purchaser of a promissory note is not 
bound to inquire into its consideration, he is 
affected by the status of the maker, as in the 
case of a married woman or a minor. In 
neither of these cases can he recover against 
the maker. In the case of a lunatic, how- 
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ever, he may recover, provided he had no 
knowledge of the lunacy, and the note was 
obtained without fraud, and upon a proper 
consideration.’’ 

‘There must be a limit to the civil respon- 
sibility of persons of unsound mind, other- 
wise their property would be at the mercy oj 
unscrupulous and designing men.’’ 





A statute recently passed in Pennsylvania 
makes an important change in the law of 
evidence, as applicable to the admission of 
testimony in life and fire insurance cases, 
of which mention here, may be of some 
value as a suggestion to the law makers 
of some of the western States. Where 
reference is made in an insurance policy 
to the application of the insured, or to 
any by-law or other rule of the company, as 
part of the contract, a correct copy of the 
by-law or other rule referred to, must be at- 
tached to the policy itself. Otherwise these 
instruments can not be used as evidence in 
any preceeding affecting the rights of the re- 
spective parties to the contract as set forth 
in the policy. The law applies to foreign 
companies as well as to those organized under 
the laws of Pennsylvania, and went into ef- 
fect on May 11th. We think the idea a good 
one, and believe that the practical effect of 
such a law will be to prevent many cases of 
mistake or fraud. 








EXEMPLARY DAMAGES. 


Ill. 

Exemplary damages are given in cases of 
trespass against either real or personal prop- 
erty whenever the injury is prompted by 
malice, and especially when the act of offense 
is accompanied by circumstances of insult, 
outrage or contumely. It is not necessary, 
however, that these -cireymstances should be 
present, it is sufficient that the act should be 
malicious. In Devaughn v. Heath, it was 
held not to be necessary to recover such 
damages that the plaintiff should prove that 
the trespass had been committed in a “‘rude, 
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aggravating and insulting manner;’’ that 
rudeness, insult and aggravation were only 
concomitants of the offense from which 
malice might very properly be inferred. Of 
course, however, where such facts appear in 
the evidence they not only render the retribu- 
tion inflicted upon the wrong-doer more cer- 
tain, but far more severe. In Jasper v. Par- 
nell,? plaintiff's premises were invaded at 
night, the house torn down, end the materials 
moved into the street. It was held that a 
verdict of $600 damages was sufficiently 
moderate, although.plaintiff was only a hold- 
ing-over tenant, his term having expired, and 
his building of very little value. It was fur- 
ther held that the fact that the principal de- 
fendant had been advised by counsel that he 
had a right to evict plaintiff, could not be 
permitted to go to the jury in mitigation of 
damages. A similar case was that of Car- 
penter v. Barber,® in which it was held that 
title and right of possession will not justify a 
forcible entry into a dwelling-house, and the 
expulsion of the tenant wrongfully holding 
over, and that it is not admissible to prove in 
mitigation of damages that defendant had 
been advised by counsel that he had a right 
to enter, if he could find plaintiff and his 
family absent; and further, that evidence 
that defendant was in collusion with plaint- 
iff’s housekeeper to secure: quiet entrance 
into the premises, is inadmissible in mitiga- 
tion of exemplary damages. In Hufftalin v. 
Misner,* defendant, at the head of a number 
of persons, invaded plaintiff’s premises at 
night, blowing horns and firing guns, and 
drove her and her children into the cellar, 
and, in fact, dispossessed her of the premises. 
A judgment for $1,100 exemplary damages 
was affirmed by the court, and it was held 
that defendant could not in mitigation of 
damages introduce evidence impugning plaint- 
iff’s title to the land. In Smalley v. Smalley,® 
a house was maliciously burned, exemplary 
damages given, and it was held that the com- 
mission of the wrong might be proved by cir- 
cumstantial evidence, and although the act 
its. lf, being arson, was a felony in a criminal 
point of view, yet in the civil suit it was suf- 
ficient to prove the guilt of the defendart by 


267 Ill. 358. 
3 44 Vt. 441. 
470 ll. 55. 
581 Ill. 70. 





a preponderance of testimony, and that 
‘threats immediately preceding the burning, 
verified by the fact of the burning, were suf- 
ficient to justify the jury in finding the de- 
fendant guilty.’’ Cutting down a bois d’arc 
hedge by an official, under color of changing 
a public road with an apparent design to 
harass and annoy the plaintiff, is a trespass 
for which a jury may give exemplary dam- 
ages.° And such recovery may be had, al- 
though the land was at the time in possession 
of tenants holding under a contract to pay as 
rent one-third of the crops, for the injury in- 
flicted was an injury to the inheritance. 

Weston v. Gravelin,? was an action of tres- 
pass by a tenant for defacing walls, breaking 
windows, and the like, and it was held that 
exemplary damages were properly given, be- 
cause the malicious intention was evident that 
the injuries were such as a tenant might sue 
for, that proof of the bad character of the 
house was not admissible in mitigation of 
damages, and that plaintiff need only prove 
his case by a preponderance of testimony,. 
for the rule in civil cases is not to be varied, 
because the act complained of might subject 
the defendant to a criminal prosecution. 

Exemplary damages may be recovered for 
a trespass in cutting and carrying off timber 
from plaintiff’s land,® although plaintiff was 
not in possession, but he was held authorized 
to maintain the action because his title was 
generally known and recognized, and the dis- 
continuance of his possession was explained 
in such a manner as to raise no presumption 
against his right. 

The unnecessary stepping upon another 
man’s land is usually a trifle which the law 
would disregard, but if the motive is bad, 
and the act has been attended by matters of 
aggravation, the least entry is a trespass, and 
exemplary damages may be lawfully given by 
a jury. Where a squatter intruded upon 
the lands he had recently occupied, and re- 
moved the orchard which he had planted, and 
the fence rails which he himself had made 
and put on the land, and the removal was at- 
tended with circumstances of aggravation, 
such as indecorous and insulting language, 
he was held reponsible for the trespass in ex- 


6 Parker vy. Shackleford, 61 Mo. 68. 

749 Vt. 507. 

§ Kolb v. Bankhead, 18 Tex. 228. 

9 Johnson vy. Hannahan, 38 Strobh. (S. C.) 425. 
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emplary damages.!° It. was held, further, 
that the orchard and the rails, when set up as 
a fence, were attached to the freehold, and 
their removal was an injury to the inheri- 
tance. 

To justify exemplary damages there must 
be shown, in all cases of trespass to lands, 
either positive malice, or that wanton and 
reckless negligence which is generally held to 
be equivalent to it.11 Where there is no 
malice, insult, or deliberate oppression, ex- 
emplary damages can not be given; for 
wherever a defendant acts in good faith, and 
under an honest belief that he was legally en- 
titled to do the act complained of, which, 
however, proved to be a trespass, he can not 
be subjected to exemplary damages.!* To 
justify such a finding it is necessary that the 
entry be made with an unlawful intent on the 
part of the defendant.1* It was even held 
that exemplary damages will not be permitted 
in a case where a holding-over tenant, having 
promised to vacate the premises, afterward 
refused to do so, and the building was pulled 
down to make room for a new edifice.1® 

Exemplary damages are also given where 
the personal property of the plaintiff is in- 
jured or destroyed by the malice or gross 
negligence, or wanton mischief of the de- 
fendant or his agents. Vicksburg, etc. R. 
Co. v. Patton,!® was a case of this character 
in which the engineer of a train run his loco- 
motive over the horses of the plaintiff and 
killed them, and a like case was that of By- 
ram v. McGuire,” in which defendant’s ser- 
vants, by his orders, or in his presence, tied 
an animal of the plaintiff’s in so imperfect 
and careless a manner that it was choked to 
death. The case of Merrills v. Tariff, etc. 
Co.,1® was for injury to the personal property 
of the plaintiff under color of legal right to 
the premises in which the property 
was, and as the object of the injury ap- 
peared to be to break up the business of 
the plaintiff which competed with that of 
the defendant, the jury were instructed 


10 Mitchell v. Billingsley, 17 Ala. 391. 
11 Cutler v. Smith, 57 Til. 252. 

12 Moore v. Crose, 43 Ind. 30. 

13 Allison vy. Chandler, 11 Mich. 542. 
14 Brown v. Allen, 35 Lowa, 306. 

15 Farwell y. Warren, 70 Ill. 28. 

16 31 Miss. 156. 

178 Head (Tenn.) 530. 

18 10 Conn. 384. 








that they might give exemplary dam- 
ages. 

If, however, it appear by the pleadings 
and the testimony admissible under them, 
that the question is merely one of title, the 
damages allowed must be purely compensa- 
tory. Such a case was that of Plumb v. 
Ives,!® in which some tobacco claimed by 
Mrs. Plumb, but which had been sold by her 
husband to defendant, had been carried off 
by him. The declaration was in the usual 
form de bonis asportatis, and it was held that 
under it the issue was only a question of title ; 
that plaintiff could not give in evidence an as- 
sault upon her in the carrying away of the 
tobacco, no allegation of such assault appear- 
ing in the declaration, and that exemplary 
damages were not permissible. In Selden v. 
Cashman,”° goods were seized under a void 
judgment, and it was held that if the evi- 
dence showed that defendant, who acted un- 
der the advice of counsel, had apparently no 
suspicion that the judgment was invalid and 
exhibited no malice, the plaintiff could not 
recover exemplary damages. 

Exemplary damages may also be recovered 
for injuries to plaintiff’s estate, growing out 
of the wanton or malicious abuse of legal 
process by the defendant. In Floyd v. Ham- 
ilton,? an attachment was procured against 
plaintiff, who, upon the failure to prosecute 
the attachment suit with effect, commenced 
proceedings upon the statutory bond, and 
upon appeal: it was held by the Supreme 
Court that if the attachment were only 
wrongfully sued out the plaintiff could recover 
on the bond merely actual damages, but if it 
had been vexatiously sued out he could re- 
cover vindictive damages.?2 A like case was 
that of Barnett v. Reed,?* in which an exe- 
cution had been issued upon a judgment ren- 
dered for a debt that had been previously 
paid. It was held that the wanton and ma- 
licious issuance of the execution and sale of 
property under it, fully justified exemplary 
damages. 

When a distress warrant was issued for 
$339, and it appeared that the defendant’s 


19 39 Conn. 120 

2020 Cal. 56. 

21 33 Ala. 235. 

22 See, also, McCullough v. Walton, 11 Ala. 492; 
Kirksey v. Jones, 7 Ala. 622; Donnell v. Jones, 18 
Ala. 490, 509. 
%51 Pa. 19@. 
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actual and rightful debt was only $53, it was 
held,?* that the question whether or not the 
process had been maliciously issued, and 
whether in consequence,the plaintiff could be 
allowed exemplary damages, was one for the 
jury. It was further held that one acting in 
good faith, under the advice of a respectable 
attorney, ought not, even though the advice 
be wrong, be subjected to vindictive dam- 
ages, but to escape such consequences he 
must show that he acted in good faith, and 
that the attorney advised with a full knowl- 
edge of all the facts. 

Where an attachment, however, has been 
sued out in good faith without malice or wan- 
tonness, neither exemplary damages nor com- 
pensation for the expenses of the suit can be 
given to the party injured.» 

In actions of replevin exemplary damages 
may be awarded, provided there exist in the 
case the circumstances of malice, fraud, op- 
pression or insult, which in other cases are 
necessary to justify such damages. To this 
effect was the decision in the case of Donald v. 
Schaife,”6 and those of Brizbee v. Maybee,?’ 
and Single v. Schneider,”* and that of Schofield 
v. Ferris.22 In Hotchkiss v. Jones,® on the 
other hand, it was held that in replevin ex- 
emplary damages cannot be recovered. 

Akin to the abuse of legal proceedings by 
vexatious and groundless civil suits, is the 
like perversion of criminal process by false 
and malicious prosecution for pretended of- 
fenses against the law. Exemplary damages 
are awarded without question in all proper 
cases where actions are brought for malicious 
prosecution. In Malone v. Murphy,*! the 
court makes some difficulty as to the propri- 
ety of allowing exemplary damages at all, 
considering the Greenleaf theory of damages 
the more logical, but accepts the opposite 
view as established law, and concedes that 
exemplary damages may be given in action 
for malicious prosecution, provided the 
plaintiff proves both malice and want of 
probable cause, the former of which is not 
necessarily to be inferred from the latter. 


24 Dye v. Denham, 54 Ga. 224. 

25 Dibble v. Morris, 26 Conn. 416. 
26 11 Pa. 381. 

27 21 Wend, 144. 

28 30 Wis. 570. 

‘29 46 Pa. 438. 

30 4 Ind. 260. 

3' 2 Kan. 250. 





To a like effect was the case of Cooper v. 
Utterback,®? in which the court holds that if 
the prosecution originated without probable 
cause and in malice, the jury may well give 
exemplary damages; and further, that proof 
that the defendant acted under professional 
advice will not relieve him from such liability, 
unless he can show in addition that the ad- 
vice was based on a full disclosure of all the 
facts known to the defendant; that he had* 
used due diligence to ascertain all the mate- 
rial facts, in order to take the opinion of 
counsel upon them, and that he had acted 
throughout bona fide and without malice. In 
Zeigler v. Powell,** it was held that a com- 
plaint for malicious prosecution need not al- 
lege that the defendant ‘‘falsely,’’ as well as 
‘maliciously without probable cause’’ made 
the accusation. The three points to be 
established are malice, want of probable 
cause and the prosecution ended. When 
plaintiff has averred and proved these points, 
his right to a recovery is complete, and unless 
circumstances are proved extenuating the of- 
fense, exemplary damages will follow. 

It is almost superfluous to say that corpo- 
rations are liable for damages for malicious 
prosecution, provided the injury be done by 
their servants acting in the course of their 
business. It has even been held in a very re- 
cent case in Massachusetts (March, 1881) 
Reed v. House Savings Bank,** that institu- 
tions of that character are liable in damages 
for malicious prosecution. . 

Exemplary damages are given very.certainly 
and very freely in cases of false imprison- 
ment. Malice is the most indispensable in- 
gredient in making up a case for such dam- 
ages. It is so uniformly present in cases of 
illegal imprisonment that it is always hard to 
persuade a jury that an innocent man can be 
unlawfully put into jail by any mistake, how- 
ever extraordinary. The sympathy of the 
jury is always strong in favor of a plaintiff 
who has been thus wronged, and in cases of 
this kind it is more likely to exceed than fall 
short of its duty, The case on this subject 
most frequently cited is that of Huckle vy. 
Money,* in which for a few hours’ detention, 
during which he was very civilly treated with 


32 87 Md. 282. 
33 54 Ind. 178. 
3412 Cent. L. J., 353. 
35 2 Wils. 205. 
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‘*beefsteaks and beer,’’ the plaintiff obtained 
a verdict for £300, which Lord Chief Justice 
Pratt gladly approved. That, however was 
in a time of high politcal excitement (1763), 
and the verdict of the jury in that and 
similar cases was a ‘‘property’’ of partisan 
political warfare,intended not only to intimi- 
date the instruments of the party in power, 
but to express with emphasis the popular 
feeling on the issues of the day. In Voltz v. 
Blackmar,*® which was an action for false 
imprisonment it was held, that wherever ex- 
emplary damages are claimed, the rule is, 
that all circumstances tending to show the 
motive of the defendant are admissible in 
evidence. The plaintiff may prove malice 
expressed or implied if he can, the defendant 
may show an honest belief in his justification 
by the circumstance under which he acted, 
or provocation, or sudden alarm or passion 
excited by the conduct of the plaintiff. In 
Hamlin v. Spalding,*’ the rule of arrest and 
of exemplary damages is laid down thus: if 
an officer or other person authorized to do so, 
make an arrest without good reason he is lia- 
ble for actual damages; but if he makes it 
in bad faith, either with actual malice or to 
serve some ulterior purpose outside of the 
administration of justice, he is liable for ex- 
emplary damages. In Warwick v. Foulkes, 
it was held that a plea that plaintiff had 
committed a felony, although abandoned on 
the trial wus a persisting in the charge and 
might be taken into the account by the jury 
in estimating the damages, and in Marsh v. 
Smith,®® the court says that there should, in 
prudence, be a strong conviction from the 
circumstances, that the party arrested was a 
felon, for if it should appear otherwise, ‘‘a 
jury can exercise a wide and lit.ral discre- 
tion as to the damages they will give the in- 
jured party.”’ 

It is almost superfluous to say that for in- 
juries affecting the character and reputation 
of the plaintiff, such as slander and libel, ex- 
emplary damages are very usually given. In 
Fowler v. Chichester,?° it was held, that in an 
action against husband and wife for slander- 
ous words spoken of the plaintiff by the wife, 
64.N. Y. 440. 
7 Wis. 360. 

2 Mees. & Wels. 507. 
9 Ll. 396. 
26 Ohio (State) 9. 
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exemplary damages may be allowed, and that 
for such damages the husband is responsible 
as at common law, that liability not having 
been removed by the Ohio legislature on the 
rights and liabilities of married women. 

In tke Detroit Daily Post v. McArthur,™ 
exemplary damages were given for a liable on 
McArthur, the court holding that the amount 
of such damages depends upon the discretion 
of the jury, subject to proper cautions on the 
part of the court. 

Harmon v. Harmon,*? was an action for 
slander in which it was held that exemplary 
damages could be given for slander, that 
whether the slanderous words had been ut- 
tered within the limited period, was a ques- 
tion for the jury, and proof of facts that oc- 
curred before that period was admissible to 
prove malice. 

A corporation being responsible for all the 
acts done by its agents in the course of its 
business, and their employment is responsi- 
ble for a libel published by its agents in the 
course of their employment.** If the injury 
complained of be inflicted maliciously or 
wantonly, exemplary damages may be given. 
In Knight v. Foster, it is held that where 
actual malice is shown exemplary damages 
may be given, and that under the general is- 
sue in an action for slander the defendant 
can not prove that the words spoken were 
but a repetition of common reports, either to 
rebut malice or mitigate damages. Exemp- 
lary damages may be given for slander of 
plaintiff’s professional character (as a physi- 
cian) and proof of the truth of the charge, #. 
e. that plaintiff was ignorant, and lost almost 
all his patients, was held to be inadmissible 
on the general issue to mitigate damages,‘4° 
And to the same effect was Miller v. Roy,* 
In Coffin v. Coffin,4’ it was held that a de- 
fendant was liable for words spoken by him 
in a legislative body of which he was a mem- 
ber, unless such words were uttered by him 
in his official capacity, in which case he is 
not responsible, although the utterance may 
have been malicious. In Buckley v. Knapp,“ 

41 16 Mich. 447. 

42 61 Me. 233. 
3 Philadelphia, ete. R. Co. v. Quigley, 62 U. S. 
202 
we 90.N. HL. 576. 
45 Swift v. Dickerman, 31 Conn, 285 
46 10 Lou. Ann. 231, 


47 4 Mass. 1. 
48 48 Mo. 152. 
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it was held that for libel, exemplary damages 
may be given, that having pleaded justifica- 
tion defendants can not give in evidence that 
they knew nothing of the libel until they 
saw it in their paper, it having been inserted 
by the reporter. Under the statute they might 
have alleged in their answer this fact, and 
other facts, in mitigation of damages, but 
not having alleged it they can not prove it. 
It was further held that it was competent to 
‘prove that defendants were wealthy*? to en- 
able the jury to act fairly and intelligently in 
assessing damages, the court very properly 
saying that ‘‘what would.be a severe punish- 
ment to a very poor man, would be of no 
consequence to arich one.’’ In Louisiana, 
in the case of Fitzgerald v. Boulat,®° the Su- 
preme Court regulated the amount of dam- 
ages 1n a very unusual fashion. It wasavery 
remarkable action, being for slander, for as- 
sault and battery, for forcible entry into 
plaintiff’s premises, malicious arrest, and for 
false imprisonment. For this aggregation of 
misdeeds the jury gave $2500 damages, and 
the Supreme Court thinking the amount ex- 
cessive instead of ordering, a new trial re- 
versed the judgment and ordered that the 
plaintiff recover $250. 

Exemplary damages can not be given in an 
amicable action, in Arner v. Longstreth,®! 
where the parties had agreed to try their re- 
spective rights tothe property in dispute, it 
was held to be error to instruct the jury that 
they could give exemplary damages. Norcan 
a municipal corporation be required to pay 
damages if that character. It was so held in 
the case of Chicago v. Langlass,5? which was 
followed by Chicago v. Jones,°? and Chicago 
v. Kelly.5* To the same effect is the case of 
Decatur v. Fisher,©° in which the court says 
that such damages are not admissible, unless 
the injury 1s wilful which is scarcely possi- 
ble.%6 


49 On this point see Hosley v. Brooks, 20 Ill. 115; 
Humphreys v. Parker, 52 Me. 502: Lewis v. Chapman, 
19 Barb. 252; Richards v. Booth, 4 Wis. 67; Bell. v. 
Morrison, 27 Miss. 68; McAauley v. Berkhead, i3 
Ired. 28; McConnell v. Hampton, 12 Johns. 235; 
Bump v. Betts, 23 ‘Vend. 85. 

5013 La. Ann. 116. 

5110 Penn. 145. 

52 52 Ill. 256. 

53 66 Ill. 349. 

5&4 69 Ill. 475. 

55 63 Ill. 407. 

56 See also Chicago vy. Martin, 49 Ill. 241; Barbour 
County v. Horn, 48 Ala. 566: Woodman y. Notting- 
bam, 49 N. H. 387. 





It has already been said that it is compe- 
tent to prove with an eye to exemplary dam- 
ages that defendant is wealthy,*’ it is equally 
true that defendant in mitigation of such 
damages may prove his poverty.°* 

As the power of the jury in assessing ex- 
emplary damages is so great and indefinite the 
limitation upon it placed by the court in 
Bryan v.Acee,°? seems rather salutary ; it was 
held in that case that where the damages laid in 
the declaration were very large, 1t was errone- 
ous in the trial court to instruct the jury that if 
they found the facts to justify exemplary 
damages they were at liberty in their discre- 
tion to fiad any amount not exceeding that laid 
in the declaration. It might very possibly 
happen that after such an instruction a court 
might find it necessary to grant a new trial on 
the sole ground of excessive damages, and 
that would be at least a little awkward. 

Damages should be given in one sum, not 
so much for compensation and so much for 
example or punishment. © 

From a full consideration of the subject it 
will be seen that a very large proportion of 
the wrongs remediable by human justice, fall 
within the province of the jury, who only can 
exercise the prerogative of awarding exemp- 
lary damages. In doing so, they have a dis- 
cretion analogous to the power originally ex- 
ercised by the courts of equity in cases 
wherein the law, by reason of its universality, 
is inefficient. The extent and elasticity of 
its jurisdiction is eminently salutary, and the 
self-denial of courts, in abstaining from un- 
due interference with its functions, is highly 
to be commended, as but for liability to pun- 
ishment by exemplary damages, wrongs, 
otherwise irremediable, would be multiplied 
and go ‘‘unwhipt of justice.’’ 

Wm. L. Murrres, Sr. 


57 See also Hayner v. Cowden, 27 Ohio 292; Belknap 
v. Boston, ete R. Co., 49 N. H. 358; Winn v. Feck- 
ham, 42 Wis. 493. 

58 Johnson vy. Smith, 64 Me. 553. 

59 27 Ga. 87. 

60 Bixby v. Dunlap, 56N. H. 456. 
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REMOTENESS OF CONSEQUENTIAL DAM- 
AGE—II. 





In the recent case of McMahon v. Field (44 L. 
T. N.S. 175, 50 L. J. Q. B. 311) we find Hobbs v. 
L. & S. W. Ry, Co., followed by Fry, J-, March 
7, 1881), under the following circumstances: The 
plaintiff hired the defendant’s stables, in order to 
put some horses there which he wished to dispose 
of at afair heldin the town. Soon after the horses 
arrived they were turned out of the stables, in 
consequence of the defendant having also let 
them to some other person, and, as he did not 
supply the plaintiff with other accommodation for 
the horses, the plaintiff was compelled to obtain 
it elsewhere. The plaintiff, alleging that the 
horses were injured, and that four of them caught 
cold by being thus suddenly turned out of the 
stables and exposed to the weather, while he was 
seeking other stables, claimed damages for the 
breach of centract; and the jury gave him £25 for 
the loss consequent on his not having the use of 
the stables, and £50 for the injury to the horses. 
After observing that the jury had not found 
whether the cold caught by the horses was the re- 
sult of the defendant’s conduct alone (not to be 
confounded with the question of remoteness of 
damage, which, we apprehend, is one of law to be 
decided by the court: Wilson v. The Newport 
Dock Co., L. R. 1 Ex. 189; Waller v. Ry., 4 L. R. 
Ir. 383; Brandon v. Gulf City Cotton Press Man- 
ufacturing Co., 8 Rep. 670; see Lehigh, etc, Ry. 
Oo. v. McKeen, 90 Pa.; Hoag v. Ry. Co.,17 Alb. 
L. J. 186), Fry, J., said: ‘‘I1f there had been no 
decision on the point I should hold a person who 
breaks a contract must take the consequences of 
that breach, and the fact that something which co- 
incides with the breach produces the result, does 
not relieve him from the consequences. But that 
does not appearto be thelaw. The case of Hobbs 
v. L. & S. W. Ry. Co., has been pressed upon me, 
and I am unable to find any distinction between 
that case and the present.’’ But, he added, ‘I 
follow that case because it is an authority of the 
Court of Appeal, and not because it is to my mind 
a satisfactory decision.”’ 

Writing in the Southern Law Review (Nov. 
1879), that able American jurist, Thompson, J., 
says, in reference to the Hobbs case: ‘It is true 
that the taking of a false step by the passenger, 
resulting in a broken limb, or the sustaining of a 
bodily injury by him from the overturning of a 
carriage, in attempting to continue his journey to 
his destination, are not consequences which could 
ordinarily be reasonably anticipated to follow 
from setting him off at the wrong station. But 
that a female passenger, when compelled to walk 
a distance of several miles, in the middle of a wet 
night, because no shelter nor conveyance could be 
obtained at the station to which she was wrong- 
fully taken, might catch cold, is a consequence 
which, it would seem, could reasonabiy be anti- 
cipated to follow such a breach of the contract of 
carriage, and is such as may be taken to have been 





in the contemplation of the parties as fairly flow- 
ing from it. It must be in the contemplation of 
the parties that if, in the breach of the contract of 
carriage, the passenger is placed in such a posi- 
tion, or is surrounded by such circumstances 
that his health is endangered, either by rea- 
son of the nature of the exposure, or on account 
of his feebleness of body, his age, or his being 
unacclimated, sickness will probably ensue, caus- 
ing damage to him.” See Mobile, etc. R. Co. v. 
M’Arthur, and Williams v. Vanderbilt, previously 
cited; and Heirn v. M’Caughan, 32 Miss. 17, hold- 
ing that the peculiar state of the plaintiff's health 
at the time of an exposure to the weather, caused 
by a common ¢arrier wrongfully refusing to carry 
him, may be proved without being specially al- 
leged ; et cf., as to warranty, false representation, 
and fraudulent concealment, Smith v. Green, 1 C. 
P. Div. 92, Mullet v. Mason, L. R. 1 C. P. 559, 
Ward v. Hobbs, 4 App. Cas. 26, Randall v. New- 
son, 2 Q. B. D. 102, and cases cited infra; and as 
to wrongful dismissal, see Breen v. Cooper, Ir. R. 
3 C. L. 621. And commenting on the Hobbs 
Case, and the Barker Case (previously referred 
to), the Albany Law Journal remarks: ‘‘Railways 
are not provided for the conveyance of the 
healthy and robust alone. Sick and delicate 
people have a right to carriage, and are every day 
transported, as well as those who are strong and 
in health. It is not the fault of the passenger 
that he is sick or delicate, or is made sick by the 
exposure consequent upon the railway company’s 
negligence. Especially is it not the fault of the 
woman that she is menstruating. Loss of busi- 
ness from such illness may not be recoverable; 
but why is not the illness the direct and easily- 
foreseen result of the negligent exposure? Sup- 
pose, for example, there is a railway collision and 
wreck, and the cars take fire and are consumed. 
All the passengers easily escape, except one, whois 
sick, or has a wooden leg, and perishes in the at- 
tempt. Here is an ‘intervening, independent 
cause’—the sickness or the wooden leg. That 
was not the fault of the railway company. It 
‘appertained exclusively’ to the passenger. But 
will any one deny the liability of the company? 
The law of the cases cited will bear revision.” 
The Pullman Palace Car Co. vy. Barker, and 
Waller v. M. G. W. R. Co., certainly seem to go 
farther than Hobbs v. L. & S. W. Ry. Co., which 
itself went further than Indianapolis, etc. R. Co. 
v. Birney, in one respect, as already mentioned. 
Yet, we are not prepared to hold that they are 
not the logical outcome of the rule laid down in 
Hadley v. Baxendale, notwithstanding the sug- 
gestive remark of Fry, J. (a remark which is sus- 
ceptible of a pointed bearing especially on Wal- 
ler’s case—not cited, of course), that in M’Mahon 
v. Field, there was ‘“‘nothing to show that these 
horses were more susceptible to cold than other 
horses.”” ‘‘As to Hadley v. Baxendale, I wasa 
party to it, and have no desire to depreciate it,”’ 
said Martin B., in Wilson v. Newport Dock Co., 
L. R. 1 Ex. 185, ‘*but in Boyd vy. Fitt, 14 Ir. C. 
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L. R. 43, the Court of Exchequer in Ireland dis- 
sented from it,and approved of the views of the 
late Mr. Justice Crompton (Smeed v. Foord, 1 E. 
& E. 216,28 L. J. Q. B. 183), and Sir James 
Wilde (Gee v. L. & Y. R. Co.,6 H. & N. 221, 30 
L. J. Ex. 11), as being the sounder expositions of 
the law as to remoteness of damages.’’ But Had- 
ley v. Baxendale, though its dicta have been in 
various respects departed from (see note to Vicars 
v. Wilcocks, 2 Sm. L. C. 8th ed.; and 1 Sedgwick 
on Damages, 7th ed., 218), still remains the lead- 
ing authority upon the general principle govern- 
ing the assessment of consequential damages. 
That case, however, ‘is not applicable to, and 
does not decide every case. No rule, no formula 
could do that. Cases of damage differ as much 
as the leaves of a tree differ‘ from each other, or 
rather the leaves of different trees. No two are 
exactly alike, and one description can not be ap- 
plicable to all.”” Per Pollock, C. B., Wilson v. 
Newport Dock Co., ubi supra; and see Phillips v. 
L. &S.W. R. Co.,5 C. P. Div. 288; Irvine v. 
Mid. G. W. R. Co., 15 Ir. L. T. Dig. 18,6 L. R. 
Ir. 55; Page v. Bucksport, 64 Me. 53. Much 
must depend upon the circumstances of each 
particular case, it is often said; but having re- 
gard to the results of the recent authorities here 
collated, we can not but lament that the courts 
do not seem to have always considered (with Bar- 
row J., in Willey v. Belfast, 61 Me. 575), that *‘if 
it ever happens that logic and common sense can 
not be reconciled in the application of this doc- 
trine to the decision of causes, logic must give 


_ way.” 


The differences, substantial though seeming- 
ly minute or refined, that may be de 
tected by an acute mind between cases 
of this description, however apparently 
analogous, may be illustrated by comparing 
Woodger v.G. W. Ry. Co. (L. R. 2 C. P. 318) 
with Eyre v. Midland Great Western (of Ir.) Ry. 
Co. in which it was ingeniously and judiciously 
distinguished by Harrison, J. In Eyre’s case, 
heard on the 18th ultimo— a case which we are 
the more particular to note here as any publicity 
it has yet had is of an inexact and misleading 
character—it appeared that the plaintiff, after 
coming from Clifden for the purpose, travelled 
by the defendants’ line from Galway to Dublin 
on the 19th of January, but his portmanteau 
(which it was alleged had been given into the 
charge of a porter) was left behind at the Galway 
terminus. 
ants, and was delivered to him on the night of 
the 20th. Meantime, in consequence of its de- 
tention he was obliged to remain at a hotel in 
Dublin, and had to purchase some trifling articles, 
such as a night-shirt, comb and brush,in place 
of those contained in the portmanteau. He had, 
moreover, come to Dublin en route for London, 
to which he should have proceeded on the 20th, 
if at all, but was prevented doing so by reason 
of the detention of his portmanteau; and so he 
returned to Galway. In the civil bill court he 


It was telegraphed for by the defend- | 





had been allowed £5 as damages, in respect of 
the costs of travelling to Dublin from Clifden and 
back, and his hotel expenses. On the hearing of 
the defendants’ appeal from this decision, Byrne, 
for the plaintiff, referred to Bergheim v. G. E. 
Ry. Co. 3 C. P. D. 221, in reference to the deliv- 
ery of the portmanteau to the railway porter 
and in reference to the damages. The 
Macdermot, Q. C. for the defendants, refer- 
red to Woodger v. G. W. Ry. Co. (ubi supra) 
where a commercial traveller was disallowed his 
hotel expenses during two days which he had 
been delayed by the non-arrival of his case of 
goods, sent by luggage train without any special 
intimation respecting it, the expenses not being 
the ordinary results of the detention, but special 
results arising from the fact that the plaintiff was 
on a journey to another place. Damagesin re- 
spect of the trifling articles that had been re- 
placed by the purchase of others were not pressed 
for; cf. British Columbia Saw Mill Co. v. Nettle- 
ship, L. R. 3 C. P. 499, 37 L. J. C. P. 235; Wal- 
ton v. Fothergill,7 C. & P. 394. Harrison, J. 
(rightly as we conside1), held that the expenses 
of travelling to Dublin from Clifden and back 
were too remote, but that the plaintiff should be 
allowed £1 1s. for his hotel expenses during the 
period he was so detained in Dublin, Woodger's 
case being distinguished on the ground that here 
what had been detained was personal luggage 
necessary for the traveller and reasonably within 
the contemplation of the parties as a thing to be 
waited for. We may add on this subject, that 
where a carrier delays delivery, the reasonable 
expenses incurred in searching for the missing 
goods, such as for telegraphing, cab-hire, and 
messengers, may be recovered; Hales v. L. & N. 
W. Ry. Co.4 B. & S. 66,32 L. J. Q. B. 292; 
Morrison v. E. & N. A. Ry. Co., 2 Pugsley, 
295. 

For our own part, we can not but wish that the 
ordinary rule of the common law were more 
generally applied, that ‘* where a party sus- 
tains a loss by reason of a breach of con- 
tract, he is, so far as money can do it, to 
be placed in the same situation, with respect 
to damages, as if the contract had been per- 
formed ;”’ per Parke, B. Robinson vy. Harman, 1 
Ex. 855, 18 L. J. Ex. 202; per Fitzgerald, B., 
Irvine v. M. G. W. Ry. Co.,3 L. R. Ir. 58, 14 Ir. 
L.T Dig. 18;. a'though we are, of course, co- 
erced to concede that the limitations to which 
this rule has been subjected are now too firmly 
scttled to be disputed. ‘It seems to me,”’ said 
Fitzgerald, B., in Irvine’s case, “that in applying 
the intention of placing the plaintiff in cases of 
contract in the same position as he would have 
been in if the contract had been performed, the 
law does not mean the same position relatively to 
all persons, matters and things whose relation to 
the plaintiff may even be directly affected by the 
breach of contract; it excludes the relations spe- 
cial to the individual complaining, and not com- 
mon to him with other individuals of the class to 
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which he belongs, except in cases where such 
special relations can be fairly considered to have 
been regarded by both parties at the time and in 
the making of the contract. The rule in Hadley 
v. Baxendale seems to me a particular instance of 
this qualification, though somewhat differently 
expressed.”’ But that rule, arbitrary yet on the 
whole not unreasonable, precludes redress for 
many undoubted wrongs, and is too often ap- 
plied with improvident strictness, especially in 
reference to what is to be supposed to have been 
within the contemplation of the parties. ‘The 
damage must flow directly and naturally from the 
breach of contract, and they must be both certain 
in their nature and in respect to the cause from 
which they proceed,”’ say the court in Leonard v. 
New York, ete. Telegraph Co. (41 N. Y. 544), 
and they ‘“‘must be such as the parties may be 
fairly supposed to have contemplated when they 
made the contract’’—or, as Fitzgibbon, L. J., put 
it in the Waller case, such as ‘ought to have been 
within the reasonable contemplation ef both par- 
ties when making their contract as likely to arise 
from its breach.”’ In principle what can be less 
challengeable—in practice what more oppressive. 
We have seen some illustrations of its harsh op- 
eration in the Hobbs, Barker, Waller, and 
M’Mahon cases. It was also laid down in Miner’s 
Transportation Co. v. Associated Fireman’s In- 
surance Co., 20 Amer. L. Reg. 201, and in First 
Nat. B’k of Barnesville v. West. Un. Telegraph Co., 
30 Ohio Stat, 555, the facts of which latter case 
were as follows: A bank had written to a dis- 
tant bankt o inquire as to the responsibility of a 
person who wished a draft cashed, asking an an- 
swer by telegraph, and stating that if none were 
received the draft would be cashed. An answer 
was sent by telegraph, but it was never received 
at the place where the bank"was located. The 
draft was cashed, and proved to be worthless. It 
was claimed by the bank that if it had received 
the message when it ought to, the draft would not 
have been cashed. The message did not indicate 
the purpose for which it was sent. The court 
held that the bank could not recover the amount 
of the draft from the telegraph company. See 
other American cases cited in a paper in 6 South- 
ern Law Review, 348, the learned writer of which 
observes: ‘It is said, and very persuasively, it 
would seem, that the agents of a telegraph com- 
pany are bound to know that their dispatches 
are almost without exception important, and 
from the circumstances that this expen- 
sive means of communication is resorted to, pe- 
cuniary loss will result from delay or other neg- 
lect in transmission; that it would be idle to 
stand at the counter of a telegraph office and ex- 
plain the details of a dispatch to the operator, 
even if he would listen. In Rittenhouse v. Inde- 
pendant Tel. Co. 44 N. York. 263, 265, Earl, C., 
said: ‘If the defendant’s agents did not under- 
stand the importance or import of the message, 
they could have inquired of the plaintiff; and 
hence for all the purposes of this action it must 





be treated as fully understanding the message, 
and the consequences which would result from 
its erroneous transmission.’ ’’? But, be this as it 
may, the general rule above stated prevails in 
such cases both in Canada. Kinghorn v. Montreal 
Tel. Co. 18 Up. Can. Q. B. 90; Stevenson v. Mon- 
treal Tel. Co. 16 Id. 530; Lane v. Montreal Tel. 
Co. 7 Id. C. P. 23, the United States, and this 
kingdom (while as a party who has the right to 
sue, there is a divergence of opinion, and see, as 
to the difference of the English and foreign law* 
with respect to the liability of the sender, 11 Ir. 
L. T. 395). In Lowery v. Western Union Tel. Co. 
(60 N. Y. 198) atelegram asking for a certain 
sum of money was altered, by the defendants’ 
negligence, so as to cover a larger amount, which 
was sent, and the receiver absconded; it was 
held that the defendants were liable as the negli- 
gence was not the proximate cause of the loss. 
But, indeed, to have held otherwise would have 
been as strange as to hold that if the bailee of a 
key carelessly allows it to fall into the possession 
of a man who commits a burglary, and by means 
of the key opens a box and abstracts its contents, 
the bailee would be liable (see Johnston’s claim, 
L. R. 6 Ch. 218, 40 L. J. Ch. 288), yet not quite 
as strange as the actual decision in the English 
case of Ancaster v. Milling, already adverted to. 
A Canadian case, decided last year, may also be 
here mentioned. It appeared that one Cesar, a 
postmaster, took from the mail matter in his 
charge, a letter containing several checques, and, 
having forged the endorsements, presented them 
to a bank where they were cashed upon Cesar’s 
giving an undertaking as to the genuineness of 
the endorsements. On a special case, as to the 
liability of the sureties of Cesar on a bond, con- 
ditioned that the postmaster ‘‘should not commit 
any theft, larceny, robbery or embezzlment of, or 
lose or destroy, or commit any malfeasance, mis- 
feasance or neglect of duty, from which may 
arise any theft, larceny, robbery, embezzlement, 
loss or destruction of any money, goods, chattels, 
valuables or effects, or of any letter or parcel con- 
taining the same,”’ it was held that the bank, on 
whose behalf the Postmaster-General prosecuted 
this action, was entitled to nominal damages only 
fur the larceny ot the letters; and could not re- 
cover for the loss occasioned by the payiaent of 
the cheques, as the forgery, and not the larceny, 
was the proximate cause of the damage so result- 
ing; Postmaster-General vy. M’Coll, 1 Can, L. T. 
58.—Irish Law Times. 
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STOUT v. WALSH. 





Supreme Court of the United States, October Term, 
1880. 


An incumbrance of the equity of redemption bya 
mortgagor, made pending proceedings to foreclose, 
must yield to an absolute decree of foreclosure, 
whether such incumbrance be created by way of 
mortgage or assignment, or suffered as a judgment. 


Appeal from the Circuit Court of the United 
States, for the Northern District of Ohio. 

Mr. Chief Justice WAITE-delivered the opinion 
of the Court: 

The facts disclosed by this record are as follow: 
On the tenth of November, 1873, Francis J. Lye 
executed to the First National Bank of Delphos 
a mortgage on certain real estate in the village of 
Delphos, Allen County, and within the Northern 
Judicial District of the United States in the State 
of Ohio, to secure his note to the bank for $6,000, 
dated November 1, 1873, and payable January 1, 
1874. The note was given to take up, in part, an 
old note of Lye to the bank which was then past 
due, and the mortgage was duly recorded in the 
records of the county, November 10, at which 
time, under the laws of the State, it took effect. 
Rev. Stat. Ohio (1880), sec. 4,133. On the 29th 
of December, 1875, the present appellants, John 
W. and Jacob O. Stout, sued Lye and Philip 
Walsh, who were partners, in the Circuit Court of 
the United States for the Northern District of 
Ohio, to recover a judgment for $5, 106.36 and in- 
terest. The first day of the January term, 1876, 
of that court, was January 4, and process was. 
served on Lye and Walsh, in the suit of the 
Stouts, January 3. On the 15th of January, 1876, 
the bank commenced suit against Lye in the 
court of common pleas of Allen County to fore- 
close its mortgage. Process was served on Lye 
in that action, January 20. The Stouts were not 
made parties, the bank having then no actual 
notice of the pendency of their suit in the circuit 
court. On the the 3lst of January, the Stouts re- 
cevered judgment in their action in the circuit 
court against Lye and Walsh for the full amount 
of their claim and costs, and on the same day 
caused an execution to be issued, which was, on 
the first day of February, duly levied on the lands 
covered by the bank mortgage. The effect of the 
judgment, without this levy, was to bind the 
lands of the defendant for the satisfaction there- 
of from the first day of the term of the court at 
which it was rendered, January 4. Rev. Stat. 
Ohio (1880), sec. 5,375. On the 23d of February. 
the Stouts commenced this suit in the Circuit 
Court of the United States for the Northern Dis- 
trict of Ohio, making the bank a defendant, in 
which they sought to set aside the mortgage as il- 
legal for want of authority to take it, or if that 





could not be done, to have certain alleged pay- 
ments of usurious interest applied to reduce the 
debt. The bank was served with subpcena on the 
25th of February, and was required to appear on 
the first Monday in April. The February term 
of the court of common pleas of Allen County 
began on the seventh of February, and on the 
seventh of March, during that term, a judgment 
was rendered in the suit of the bank against Lye 
for the full amount of his note and interest, and 
for a foreclosure of the mortgage by a sale of the 
mortgaged property. The bank answered the 
suit of the Stouts, setting up the foregoing facts, 
which, being proved by the agreed statement of 
the parties, the bill was dismissed. From that 
decree this appeal was taken. 

The first question to be decided is whether the 
appellants are concluded by the judgment of the 
State court finding the amount due the bank and 
establishing the lien of its mortgage. Ifthey are, 
they concede the decree below was right. There 
can not be a doubt that the State court had juris- 
diction of the suit instituted by the bank, and, as 
was said by Mr. Justice Grier, speaking for the 
court in Peck v. Jenness, 7 How. 624, ‘‘it is a 
doctrine of law too long established to require 
the citation of authorities, that, where a court 
has jurisdiction, it has a right to decide every 
question which occurs in the cause, and whether 
its decision be correct, or otherwise, its judgment, 
till reversed, is regarded as binding on every 
other court; and that where the jurisdiction of a 
court, and the right of a plaintiff to prosecute 
his suit in it, have once attached, that right can 
not be arrested or taken away by preceedings in 
another court.’? The mere fact, therefore, that 
the Stouts commenced this suit in the circuit 
court before judgment was rendered in the State 
court in favor of the bank, is of no importance. 
The point to be decided is, whether the judgment 
in the State court binds the Stouts, they not Kav- 
ing been parties to the suit in which it was ren- 
dered. The rule is, that where suits between the 
same parties in relation to the same subject-mat- 
ter are pending at the same time in different 
courts of concurrent jurisdiction, a judgment on 
the merits in one may be used as a bar to further 
proceedings in the others. It is also an elemen- 
tary rule that “if, pending a suit by a mortgagee 
to foreclose the equity of redemption, the mort- 
gagor makes a second mortgage, or assigns the 
equity of redemption, an absolute decree of fore- 
closure against the mortgagor will bind the sec- 


ond mortgagee or assignee of the equity of re- - 


demption.”’ Mitford’s Pl., p. 73; Story’s Eq. Pl., 
sec. 351. Acting on this rule in Eyster v. Gaff, 
91 U. S. 521, we held that an assignee in bank- 
ruptcy, appointed pending a foreclosure suit, was 
barred by a decree against the mortgagor. In 
this we may have gone somewhat beyond the 
rulings of the English courts, and of Chancellor 
Walworth in an anonymous case, 10 Paige, 20, 
but to our minds, under the late bankrupt 
law, an assignee stands as any other grantee of 





XUM 





THE CENTRAL 


LAW JOURNAL. 587 








the mortgagor would stand who acquired title 
after the suit to foreclose the mortgage was begun. 
That the suit of the bank was one to foreclose a 
mortgage, and that it was actually pending when 
the judgment lien of the Stouts was acquired, are 
conceded facts. When the suit was begun Lye 
the mortgagor, represented the entire equity of 
redemption. He had parted with no portion of it 
voluntarily, and if the Stouts had failed to get 
their judgment during the January term, 1876, of 
the circuit court, no one would claim they were 
not bound by the decree of foreclosure, although 
not parties to the suit. Neither could it with any 
propriety be claimed, we think, that they would 
not be bound if their lien had only taken effect 
from the date of their judgment. It is true the 
lien followed by operation of law from a judg- 
ment in an adversary proceeding against the 
mortgagor, and was not created directly by his 
own voluntary act, but it ~vas the legitimate result 
of his failure to pay a debt he had incurred, and 
reached only the equity of redemption that was 
being foreclosed in the pending suit. It was in 
legal effect no more and no less than an incum- 
brance of the equity of redemption by the 
mortgagor, under the operation of the judicial 
proceedings which had been instituted against 
him to enforce the payment of a debt he owed. 
As this incumbrance was created pendente lite, 
there can be no question that it comes within the 
rule just stated as governing such transfers, unless 
the rights of the parties are changed because the 
lien, when created, bound the property from Jan- 
uary 4,as against other liens and conveyances 
made by the mortgagor. The inquiry is not as to 
the extent or validity of the lien, but whether the 
holder is any less an incumbrancer pendente lite, 
because although his incumbrance was actually 
created while the suit was pending, it bound the 
land, for certain purposes, from an earlier date. 
Confessedly the lien of the bank, if its mortgage 
was valid, was in any event superior to that 
of the judgment. The only point in contro- 
versy is as to the necessity of making such an in- 
cumbrancer a party to a pending suit in order to 
cut off by a foreclosure his interest thus acquired 
in anequity of redemption. Nodoubt the Stouts, 
as soon as their judgment was got, had a lien on 
the mortgaged property, which for some purposes 
antedated the foreclosure suit, but until they had 
secured their lien they would not have been heard 
to contest the validity of the bank’s mortgage, or 
the amount that was due on the mortgage debt. 
If they had been made parties when the suit was 
begun, they could have done nothing by way of 
defense to the action until they had acquired some 
specific interest in the mortgaged property. As 
creditors at large they were powerless in respect 
to the foreclosure proceedings, but when they got 
their judgment, not before, they were in a posi- 
tion to contest in all legitimate ways the validity 
and extent of the superior lien which the bank 
asserted on the property, in which, by the judg- 
ment they had acquired a specific interest. They 
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might have appeared in the common pleas and 
asked to be admitted to defend the bank's suit, or 
for some other appropriate relief, or they might 
do, what they in fact did, commence this suit in 
the circuit court in aid of their execution. By 
this suit, however, they could not deprive the 
common pleas of the jurisdiction it had acquired 
in the bank’s suit, nor take away from the bank 
its right to presecute that suit to theend. The 
two suits were in fact pending at the same 
time in the two courts of concurrent juris- 
diction in relation to the same_ subject- 
matter. The parties also were in legal 
effect the same, because in the State court the 
mortgagor represented all who, pendin;: the suit, 
acquired any interest through him in the prop- 
erty about which the controversy arose. By 
electing to bring the separate suit the Stouts vol- 
untarily took the risk of getting a decision in the 
the State court settled the 
rights of the parties by a judgment in the suit 
which was pending there. Failing in this, they 
must submit to the same judgment that has al- 
ready been rendered against their representative 
in the State court. That was a judgment on the 
merits of the identical matters now in question 
and concluded the ‘‘parties and those in privity 
with them, not only as to every matter which was 
offered to sustain or defeat the claim, but as to 
apy other matter which might have been offered 
for that purpose.’’ Cromwell v. County of Sac, 
94 U.S. 352. Itis true the mortgagordid not set 
up as a defense that the bank had no right to 
take the mortgage, or that he was entitled to cer- 
tain credits because of payments of usurious in- 
terest, but he was at liberty to so do. Not having 
done so, he is now concluded as to all such de- 
fenses and so are his privies. 

It follows that the decree must be affirmed; and 
it is so ordered. 





MUNICIPAL BONDS — FEDERAL AND 
STATE COURTS — CONFLICT OF JURIS- 
DICTION. 


STATE, EX REL. v. RAINEY. 


Supreme Court of Missouri, April Term, 1881. 


1. A judgment was obtained in the United States 
Circuit Court against Greene County on certain cou- 
pons of bonds issued by it, and atax was levied by 
the county court to pay said judgment in obedience 
toa mandate of the United States Court, and in con- 
formity with the laws of the State then in force, au- 
thorizing the county courts to levy taxes for the pay- 
ment of county indebtedness. Held, in an action in 
the State courts by the collector against a merchant on 
his bond, to collectthe amount of tax assessed against 
him to pay said judgment, that the tax could not be 
avoided on the ground that the bonds for the interest 
on which the judgment had been rendered were void, 
for that question was conclusively determined against 
the county in the judgment renderedin the Urited 
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States court, and will so remain unless reversed by 
some court having the power to review it. 


2. Ajudgment against a county court, or its legal 
representatives, in a matter of general interest, as 
the levying and collecting of taxes, is binding, not 
only on the official representatives of the county 
named in the proceedings, but upon all of the citizens 
of the county, though not parties defendant by name. 


Appeal from the Circuit Court of Greene 
County. 

Thrasher ¢ Young, for appellants; Botsford & 

Williams, for respondents. 

Norton, J., delivered the opinion of the court: 

Wendel T. Davis, a citizen of Massachusetts, 
obtained judgment by defaulf against Greene 
County in the Circuit Court of the United States, 
for the Western District of Missouri, in the year 
1875, in the sum of $13,382.40, for overdue inter- 
est coupons issued by said Greene County in favor 
of the Hannibal, etc. R. Co., to aid in building 
the Kansas City and Memphis Branch of said 
road. To enforce this judgment the said United 
States Circuit Court issued a maudamus to the 
county court of Greene County, in obedience to 
which the said county court duly levied a tax of 
twenty cents on each one hundred dollars in 
value on all the taxable property in said county 
for the year 1878, which was duly extended on the 
tax books, which were delivered to the relator as 
collector of said county for collection. Defend- 
ant Rainey, a duly licensed merchant of said 
county, against whose goods, wares and mer- 
chandise a portion of said goods amounting to 
the sum of eleven dollars and forty cents had 
been levied refused to pay the same, and said tax 
remaining delinquent and unpaid relatoras col- 
lector of said county instituted this suit in the cir- 
cuit court of Greene County against defendant upon 
his bond as a merchant to recover the said tax. 
Defendants in their answer, set up substantially 
that the judgment for the payment of which the 
tax had been levied, was founded on interest 
coupons detached from certain bonds issued by 
the County Court of Green County to the Hanni- 
ble & St. Joseph Railroad Company, and that the 
bouds and coupons were issued without authority 
of law and were utterly void, and that, therefore, 
the tax levied was void. 

Upon the trial the circuit court rendered judg- 
ment for the plaintiff from which defendants have 
appealed, and the error assigned grows out of the 
action of the court in giving the following in- 
structions viz. 1. That the judgment of the 
United States Circuit Court in favor of Wendel 
T. Davis and against Green County, is a final 
determination of the rights of the parties to that 
action, and is conclusive of every fact necessary 
to uphold it. 2. That the order of the county 
court of date of Feb. 6th, 1878 is a levy of taxes 
to pay a judgment of the United States Circuit 
Court for the Western District of Missouri regu- 
lar upen its face, and not for the purpose of pay- 
ing interest coupons on bonds of the county, and 


although it is admitted said judgment was rend- 
ered upon such coupons, the facts stated in the 
answer showing that the county was not liable 
thereon, came too late after final judgment and 
and can not be inquired into in this action. The 
giving of these instructions over defendant's ob- 
jections, and the refusal to give instructions asked 
by them directly the opposite of those given, con- 
stitutes the error complained of. The fact that 
the Circuit Court of the United States had juris- 
diction over the subject matter involved in the 
writ of Davis v. Greene County as well as of the 
parties thereto, is not seriously questioned by 
counsel, und if it were, its jurisdiction in such 
matters is established by the following author- 
ities: Couler v. Mercer Co. 7 Wall. 121; Lyell 
v. Lapeer Co. 6 McLean, 450; McCoy v. Wash- 
ington, 3 Wall. 381; Weil v. Green Co. 69 Mo. 
281. 

The jurisdiction of the Circuit Court of the 
United States being thus established both over 
the parties to the suit and the subject-matter 


of it, the judgment rendered therein is not 
subject to collateral attack, nor have we 
power to review it and say that the Fed- 


eral court committed error in rendering it. This 
power is conferred alone upon some court having 
appellate jurisdiction from the judgment of the 
United States Circuit Court, and can only be ex- 
ercised by such appellate tribunal when such 
judgment is brought before it for review, either 
by appeal, writ of erroror certiorari. Bemickerv. 
Miller, 44 Mo. 111; Reed v. Vaughan, 15 Mo, 137; 
McCormack v. Sullivant, 10 Wheat. 192; Kenne- 
dy v. Bank, 8 Héw. 586; Voorhees v. Bank, 10 Pet. 
449. The cause of action in the case of Davis v. 
Greene County was merged inthe judgment, and 
the effect of the judgment was to establish con- 
clusively against the county a debt which it was 
bound to pay, and the levy of the tax in question 
to pay it having been made in obedience to the 
mandate of the court rendering the judgment, 
and in conformity with the iaws of the State then in 
force authorizing county courts to levy taxes for the 
payment of county indebtedness, the payment of 
such tax cannot be avoided on the grounds that 
the bonds for the interest on which the judgment 
was rendered were void, for that question was con- 
clusively determined against the county in the 
judgment rendered, and will so remain until re- 
versed or annulled by some court having the 
power to review it. State ex rel. v. Pacific R.R. 
61 Mo. 155; 2 Dil. on Corp., sec. 351, p. 249; Su- 
pervisors v. U. S., 4 Wall. 435; Fugate v. Pitts, 
41 Mo. 405; 98 U.S. 381; 9 Wallace, 413; 50 Ill. 
505; 25 Ind. 486; 15 Wis, 122; 29 Iowa, 197. 

It has been argued by counsel with much plaus- 
ibility and ability, that plaintiff is not bound by 
the judgment rendered in the case of Davis v. 
Greene County on the judgment rendered in the 
mandamus proceedings to compel the county court 
to pay, because he was not a party eo nomine in 
either proceeding. 





We have not been able to find, nor have we 
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been cited to any authority sustaining this position 
of counsel. On the contrary, all the authorities we 
have examined touching this point overthrow 
the position. In the case of Clark v. Wolfe, 29 
Iowa, 197, the precise question was considered at 
length, and it was there held that a judgment 
against a county or its legal representatives, in a 
matter of general interest to all the people there- 
of, as one respecting the levying and collecting 
of a tax, is binding, not only on the official rep- 
resentatives of the county named in the proceed- 
ings as defendants, but upon all the citizens there- 
of, though not made parties defendant by name. 
This, we think, isso both on principle and author- 
ity; for, in suits of that character mentioned, the 
legally constituted representatives of the county 
stand in the place of each citizen of the county 
who is liable to be called on, as a tax-payer to 
contribute his proper proportion to liquidate the 
demand which a judgment may establish. 

It has been ably and earnestly insisted that, as 
this court in the case of the State, ex rel. v. Gar- 
route, 67 Mo. 445, held that the bonds from which 
the coupons on which the judgmentin favor of 
Davis v. Greene County, was rendered, were void, 
that it therefore follows that we should disregard 
and hold for naught said judgment and all pro- 
ceedings had under it, though such judgment was 
rendered, and such proceedings were ordered, by 
a court having full jurisdiction of the subject, and 
over whose judgment we have no appellate or re- 
visory jurisdiction whatever. That a conflict exists 
between this and the Federal courts as to the valid- 
ity of the bonds must be conceded. Such conflicts 
always bring up for determination questions of a 
delicate, important and embarrassing character, 
which when they arise, must be so treated as to 
preserve the integrity of each tribunal respectively, 
without any encroachments upon the jurisdiction 
of either, leaving the responsbility of such con- 
flicting adjudications upon the shoulders of those 
who make them. Such a question was so treated 
by this court in the case of State, ex rei. v. Holla- 
day, decided at October term, 1880. When there 
are two jurisdictions independent of each other 
having the right to pass upon such questions as 
are involved in this controversy, then conflicts 
will occur, and when they do occur neither juris- 
diction should undertake to exercise appellate 
power over the other when none is provided. 
There is a mutual and reciprocal rule recognized 
by all the authorities that while the State courts 
may not interfere with the power of the Federal 
courts, neither shall the Federal courts interfere 
with those of the State. And while it may be 
safely affirmed that when the law making power 
has clothed a municipal corporation with the right 
to levy taxes to pay indebtedness contracted by 
it, a court possessed of jurisdiction to enforce the 
payments of such debts may, by mandamus ina 
prope: case made, compel the authorities of such 
corporation to levy such tax in conformity with 
the mode prescribed, and to the extent of the 
power conferred by the law; it may, on the other 





. 


hand, be also safely affirmed that the authorities 
of such corporation can only be compelled to 
proceed to levy a tax in cases where the legisla- 
ture has conferred the authority on the corpora- 
tion, either in express terms or by necessary im- 
plication. Neither the State nor Federal courts 
can invade the power belonging to the legislative 
department and confer such power; the only 
function which belongs to them is to compel the 
exercise of the power when conferred by the 
legislature, and where it is necessary that it 
should be exercised in order to the payment 
of adebt. If no such power has been conferred, 
the appeal in such case should be made to the 
legislature, and not to the courts. Merriwether 
v. Garrett, decided by United States Supreme 
Court [See 12 Cent. L. J. 19.] 

This case is distinguished from the case of the 
State ex rel, Watkins v. Macon County Court, 68 
Mo. 29, to which we have been cited as sustain- 
ing the position of the plaintiff’s counsel. In that 
case, we refuse a writ of mandamus to compel the 
county court to levy a tax to pay a debt against 
the county established by a judgment because the 
law authorizing the creation of that particular 
debi, put an express limitation on the power of 
the county court to levy a tax to pay it,they being in 
terms clearly and unmistakably limited to the im- 
position of a tax not excecding the one twentieth 
of one percent in each year. This power had 
been exhausted by the court, and it having already 
levied the tax authorized, we refused the writ 
mainly upon the express ground that no power 
had been conferred on the court to levy a tax in 
excess of that prescribed by the law, and held 
that it was not the province of this court to com- 
pel the county court to exercise a power which 
the legislature had withheld and never conferred 
upon it. The act of the General Assembly ap- 
proved March 28, 1879, entitled an act ‘*concern- 
ing the assessment, levy and collection of taxes, 
and the disbursment thereof,’ to which our at- 
tention has been called, has no bearing on the 
question involved, inasmuch as the act, by its 
terms refers only to taxes thereafter to be ‘‘as- 
sessed, levied and collected,’’ and not to such 
taxes as had been (as in this ease) levied prior to 
the time the said act was passed, and which were 
in process of collection, we think the case was 
tried on the proper theory, and for the reasons 
herein given the instructions given by the court 
were properly given. Judgment affirmed in 
which all concur. 


CONSTITUTIONAL LAW—REPEALS BY IM- 
PLICATION — STATUTORY EXEMPTIONS 
FROM TAXATION. 


HOME INS. CO. v. TAXING DISTRICT. 








Supreme Court of Tennessee, April Term, 1880. 


1. The provision of the Constitution of 1870 (art. 1, 
sec. 17) that ‘‘all acts which repeal, revive or amend 
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former laws shall recite in their caption or otherwise 
the title or substance of the law repealed, revived or 
amended,’’ does not apply to acts which, by their 
positive provisions, operate a repeal of previous acts 
by necessary implication. (Cf. State ex rel. Uhl v. 
Gaines, infra, p. 592.) 

2. Though a general law allowing a class of incor- 
porated companies to pay a certain specified annual 
tax, ‘‘*which shall be in lieu of all other taxes ’’ will, 
while in force, protect such ccmpanies from the levy 
of additional taxes, it is still subject to repeal at the 
pleasure of the legislature. 

3. The act of 1875, ch. 109, sec. 8, provided for the 
payment to the State of a prescribed tax by foreign 
insurance companies for the privilege of doing busi- 
ness in this State, “‘which sha!l be in lieu of all other 
taxes.’’ Bythe act of 1879, ch. 84, sec. 7, sub-sec. 
58, an additional tax for the benefit of the taxing 
district was laid on the same business. Held, that 
the latter act was valid and constitutional. 


U. W. Miller, for complainant; C. W. Heiskell, 
for defendant. 


COOPER, delivered the opinion of the court: 

This is an agreed case to test the liability of 
foreign insurance companies doing business in 
the taxing district of Shelby County,to pay a 
privilege tax to the municipality. 

The court below held them liable, and they have 
appealed. 

By the act of 1879, ch. 84, sec. 7, sub-sec. 53, a 
tax for the benefit of the taxing district, of $200, 
payable quarterly in advance each year, is directly 
laid upon the privilege of opening or establishing 
an insurance office, or agency, for the insuiance 
of fire, life or accident in the taxing district, for 
companies not chartered by the laws of the State 
of Tennessee.’’ By the act of 1875, ch. 109, enti- 
tled an act to regulate the business of fire and all 
other except life insurance companies, it is pro- 
vided by section 8, that every company organized 
for any of the purposes named in the act, not in- 
corporated under the laws of the State, shall re- 
port semi-annually the premiums received or 
policies issued in this State, and, at the same 
time pay into the treasury of the State the sum of 
$2.50 upon each $100 of premiums so ascertained, 
‘twhich shall be in lieu of all other taxes.’”’ The 
companies joining in this agreed case, fall within 
the provisions of the act of 1875, and have paid 
the tax as therein prescribed, and claim exemp- 
tion from the subsequent taxation of the act of 
1879, by reason of the limitation in the clause 
cited, which they insist is still in full force. 

Tt has been held by this court, that a provision 
in the charter of an insurance company of this 
State for the payment to the State of a specific 
annual tax, ‘‘which shall bein lieu of all other 
taxes,’’ will protect the company from further 
taxation bythe State or any municipal corpora- 
tion, Memphis v. Hernando Ins. Co., 6 Baxter, 
527. It has also been held that the provision of 
the act of 1875, ch. 109. sec. 8, above quoted stip- 
ulating that the payment of the specified tax, 
‘*shall be in lieu of all other taxes,’’ equally pro- 





tected the companies from municipal taxation. 
Memphis v. Foreign Insurance Companies, MSS. 
opinion at Jackson. It was conceded, however, 
in the latter case, that this provision of the act, 
being only a privilege by law, not a contract by 
charter, could, of course, be repealed. The act 
of 1879 does, by the section cited above, under- 
take to levy an additional tax. The companies 
resist the coliection of such tax upon the ground 
that the limitation protects them therefrom. 


If the act of 1875 had simply provided for the 
payment of the specified tax to the State, omitting 
the words, ‘‘which shall be in lieu of all other 
taxes,”’ the right of the legislature to levy the new 
tax would have been beyond doubt. For, in that 
event, the legislation would have been in the exer- 
cise of inherent power, not limited by contract, 
and the two acts might well stand together. It is 
equally clear that if our State Constitution con- 
tained no provision on the subject, the validity of 
the subsequent legislation would not be affected 
by the use in the previous act of the words, ‘which 
shali be in lieu of all other taxes.’’ For, these 
words ina general law not ereating a contract, 
the legislation might repeal them directly, or by 
implication. The Constitution of 1870, does, 
however, contain this clause in art. 1, sec. 17, 
‘‘All acts which repeal, revive or amend former 
laws shall recite in their caption or otherwise, the 
title or substance of the law repealed, revived or 
amended.”’ 

The argument, on behalf of the companies, is 
that the act of 1879, to be operative in the levying 
of additional taxes on them, must be held to re- 
peal the words, *‘which shall be in lieu of all 
other taxes,”’ of the act of 1875; and is to that ex- 
tent unconstitutional, because it neither recites in 
its caption, or otherwise, the title or substance of 
the law repealed. 

The words relied on, as we have seen, do not 
amount to a contract, nor limit the power of sub- 
sequent legislature. They should be read asif the 
clause were written thus: ‘*Which shall be in lieu 
of all other taxes until the legislature imposes 
other taxes ;’’ for that is what, in legal effect, they 
mean. In this view nothing was repealed by the 
subsequent legislation, the clause in controversy 
being mere surplusage, and both acts remaining 
in full force. 

If this construction be inadmissible, the second 
act isincompatible with the first, and does repeal 
it by necessary implication. The question in this 
view is squarely raised, whether implied repeals 
are within the purview of the constitutional pro- 
vision. It has not, heretofore, been deliberately 
considered and determined by the court,although 
there have been expressions of opiniun on the 
point. in cases in which its decision was, perhaps, 
not absolutely demanded. State, exrel. Hamby v. 
Gaines, 1 Lea, 734; McGhee v. State, 2 Lea, 625; 
State, ex rel. Williams v. McConnell, 3 Lea, 
332. The present case, although not absolutely 
requiring its solution, has been selected in con- 
nection with another case, in which the question 
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is directly raised for its discussion and determin- 
ation. State, ex rel. Uhl v. Gaines, infra, p. 592. 
Strictly speaking, a new statute does not repeal 
an old statute, however inconsistent with it. 

It is a mere form of expressing the result to say 
that the one repeals the other by implication. The 
prior act is not repealeu, but rendered inopera- 
tive. And this is rendered obvious by the fact 
that a direct repeal of the later act, without any 
reference to the former, will, by a rule of the 
common law, give efficacy to the former. It was 
precisely because the old act never was repealed, 
that itthereby became operative. It is a conve- 
nient, though inaccurate use of language to say 
that the new law repeals the old, and that the re- 
peal of the old law revives the new. More prop- 
erly, the new act is an obstacle to the operation 
of the old act, which obstacle is removed by its re- 
peal. It may well be doubted, therefore, whether 
arepeal by implication falls within the letter of 
the Constitution. It has usually been considered 
as if it did. 

The question in this view is not one altogether 
of first impression. Several of the State Consti- 
tutions contain similar provisions, that is, pro- 
visions designed for the same general purpose, 
some of them couched in stronger language. A 
common provision in many of these Constitutions 
is thus worded: ‘No act shall ever be revised or 
amended by mere reference to its title, but the 
act revived, or section amended, shall be set forth 
or published at full length.’’ Cooley Const. Lim. 
p. 151, n. 1. It has been uniformly held, says 
Judge Cooley (p. 152), that statutes which amend 
others by implication are not within these Con- 
stitutional provisions, and that it is not necessary 
that they even refer to the acts or sections which 
by implication they amend. He cites Spencer v. 
State, 5 Ind. 41; Branham v. Lange, 16 Ind. 497; 
People v. Mahaney, 13 Mich. 481; Lehman v. Mc- 
Bride, 15 Ohio, N. 8. 593. 

This conclusion has been reached partly from a 
consideration of the purpose for which the con- 
stitutional provision was adopted, and partly 
from the argument ab inconvenienti, that a con- 
trary decision would render legislation well nigh 
impossible. The first of these reasons, every 
judge knows, is one which uniformly influences 
the judicial construction of statutes, where the 
meaning is at all doubtful. The evil intended to 
be remedied is a most potent factor in ascertain- 
ing the legislative will. It should have even 
greater weight in construing the work of a con- 
stitutional convention; for the language of a Con- 
stitution must necessarily be very general, admit- 
ting often of a broader sense than was meant to 
be conveyed. Error in the former case is, more- 
over, much less injurious, and more easily cor- 
rected than in the latter. And in either case, 
whenever the statute or constitutional provision 
undertakes to limit the power of the political de- 
partment, every intendment should be in favor of 
that department. A doubt, as has often been said 
by the courts in relation to the great prerogative of 





legislation, should inure to the benefit of the gov- 
ernment. The evil which led to the adoption of 
the constitutional provision under consideration 
was, undoubtedly, the passing of laws without 
the members of the legislature being fully ad- 
vised of what they were doing. ‘‘The mischief 
designed to be remedied,’’ says Judge Cooley, 
‘“‘was the enactment of amendatory statutes in 
terms so blind that legislators themselves were 
sometimes deceived in regard to their effect, and 
the public, from the difficulty of making the 
necessary examination and comparison, failed to 
become apprised of the changes made in the 
laws.”? People v. Mahaney, 13 Mich. 497. The 
same is equally true of repealing statutes, which 
fail to call the attention of the legislature to the 
substance of the act repealed. The evil, it will 
be noticed, only applies to statutes which purport 
to repeal, revive or amend. No such evil can 
follow direct and positive legislation, which, pre- 
cisely because it is positive, repeals by implica- 
tion. previous legislation. For, in such case, the 
legislature, of course, know what they propose to 
pass into a law, and to intend that it shall be the 
law, whatever may have been previously enacted. 
‘The very fact,’’ says the Supreme Court of Mary- 
land, ‘‘of establishing a particular rule of con- 
duct for the public, presupposes an intention on 
the part of the legislature that a contrary rule to 
that which previously existed should prevail, and 
therefore the enactment of one law is as much a 
repeal of all inconsistent laws as if the incon- 
sistent laws had been repealed by express words.”’ 
Davis v. State, 7 Md. 151-159. Not the least 
possible danger can arise from a repeal by impli- 
cation. For such a repeal is not favored nor ad- 
missible unless the positive provisions of the 
new law are utterly irreconcilable with the old 
law, thus unmistakably showing, to the satisfac- 
tion of the judiciary, that the repeal was intended. 

On the other hand, the evils of a different con- 
struction of the constitutional provision are obvi- 
ous and striking. It would result in turning what 
was intended to prevent unadvised legislation 
into a barrier to all legislation, and a certain snare 
to the legislator. ‘It would render,’’ says the 
Supreme Court of Maryland, ‘‘many wholesome 
laws wholly inoperative, because of the inability 
or neglect of members to search thoroughly the 
statute books for laws, which might be incon- 
sistent or repugnant, a work, in many cases, of so 
great difficulty as to amount almost to an impos- 
sibility.”” 7 Md. 159. 

The difficulty of determining the effect of a new 
statute of a general nature on the pre-existing 
system is notoriously great. Time alone, and the 
practical application of the new law, to the vary- 
ing phases of actual cases, can show the ultimate 
results. To require from our legislators in ad- 
vance what the wisest lawyer or judge would find 
impossible upon serious study, would, indeed, go 
far to render legislation inpossible. Nor would 
this be the greatest evil. It would often happen, 
after a new statute had been acted on and treated 
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as valid for years, some old statutory provision 
might be discovered, which would annul it ab ini- 
tio. 

That the constitutional provision under consid- 
eration does nut apply to repeals by implication 
seems to be sustained by reason, as it certainly is 
by authority. 

The chancellor's decree must be affirmed with 
costs. 





CONSTITUTIONAL LAW—REPEALS BY IM- 
PLICATION — CLERK’S FEES ON TAX 
SALES. 


STATE EX REL. UHL, CLERK v. GAINES. 





Supreme Court of Tennessee, April Term, 1880. 


1. The provisions of the Constitution of 1870 (art. 
1, sec. 17) that ‘‘all acts which repeal, revive or 
amend former jaws shall recite in their caption or 
otherwise the title or substance of the law repealed, 
revived or amended,’’ dves not apply to acts which, 
by their positive provisions, operate a repeal of pre- 
vious acts by necessary implication. (Cf. Home Ins. 
Co. v. Taxing District, supra, p. 590.) 

2. Under the act of 1879, ch. 245, sec. 5, the clerk 
can collect from the State his fees for entering judg- 
ment on tax sales, only in cases where the land had 
not been previously sold to the State for taxes, or if 
80 sold, had been redeemed before the later sale. 

8. A sale of land for taxes is improper, where the 
same land has been previously suld for taxes, and has 
been purchased by the State and remains unre- 
deemed. 


C. W. Heiski~ for relator; Ben. J. Lea, for re- 
spondent. 


MCFARLAND, J., delivered the opinion of the 
court. 

This is a proceeding by mandamus to compel the 
Comptroller Gaines to issue his warrant for the 
amount claimed by the relator Uhl for services 
rendered by him as clerk of the Circuit Court of 
Shelby County in relation to the sale of lands 
bought in for the use of the State for taxes. 

The relator claims the fees allowed by the 79th 
section of the aet of 1873, ch. exviii; that is to 
say, one dollar for each separate tract, lot or par- 
cel of land sold. On the other hand, it is claimed 
that the above section is repealed or modified by 
the 5th section of the act of 1879, chapter 245. It is 
argued that the latter act does not operate to re- 
peal the former, because it does not comply with 
sec. 17, of art. 2, of the Constitution, as follows: 
‘*All laws which repeal, revive or amend former 
Jaws, shall recite in their caption or otherwise, the 
substance of the law repealed, revived or 
amended.’ This question has been determined 
at the present term in the case of the Home In- 
surance Co. v. The ‘Taxing District,* the majority 


* Supra, p. 590. 





of the court holding that the above clause does net 
apply so as to render void, acts merely inconsist- 
eut with former acts not thereby expressly 
repealed; or, in other words, does not prevent 
repeals by implication. It remains, then, to de- 
termine the meaning of the 5th section of the act 
of 1879. Itis in these words: ‘That the clerk of 
the court be allowed the sum of one dollar for 
each tract or lot of land in the trustees’ report, for 
docketing the same, which shall in no case be 
paid by the State or county, but the clerk may 
collect the same of the delinquent tax-payer; 
provided, the State has never before paid on any 
of said tracts or lots of land, unless the same has 
been redeemed by the State and soldagain.”’ This 
language is certainly obscure, but we are required 
to give it a meaning, if we can do so consistently 
with a fair interpretation of the words used. To 
follow the most literal construction of this lan- 
guage, it would mean that the fees arein no event 
to be paid by the State or county; but the clerk 
may coliect them from the delinquent tax-payer 
in all cases, except where the lands had been 
previously bought in by the State, and the State 
had paid the fees, and the land had not been re- 
deemed; and in these cases the clerk would not 
even have the right to collect the fees of the de- 
linquent taxpayer. But this construction would 
be utterly inconsistent with other well defined 
provisions of the law. 

The trustee is required te include in his report 
of delinquents, not only the amount of the taxes, 
but also the costs, including the fees of the clerk. 
This is repeated in a section immediately follow- 
ing the one in question, and the lands are to be 
sold for the taxes, penalties aud costs, and if no 
one else will bid the amount, they are to be bid 
off for the use of the State and county at the 
amount of said taxes, penalties and costs. If re- 
deemed by the owner, he is to include in his re- 
demption money, all the costs. We can not sup- 
pose that the legislature meant in such Cases, to 
deprive the clerk of all costs, or to leave him to 
collect the same from the delinquent. He could 
have no just right to collect from the delinquent, 
because the State having purchased for the taxes 
and costs—the costs are satisfied so far as the de- 
linquent is concerned. ‘To require him to pay the 
costs to the clerk, and then pay again to the State 
upon redemption, would be unjust; besides in all 
such cases there is no means of collecting from 
the delinquent, and it is for this very reason the 
lands are sold, and such a provision would virtu- 
ally deprive the clerk of all compensation, 

We can not, with a proper respect for the legis- 
lature, conclude that it was intended to require 
the clerk to render the services, and yet deprive 
him of all compensation in all these cases, where 
the lands are bought in for the use of the State 
and county. If the lands are redeemed the State 
will receive the amount of the clerk’s fee in re- 
demption; if not redeemed the State will own 
the land; and in neither event is there any mode 
for the clerk to collect his fees. Of course when 
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the land is purchased by any one else the clerk 
receives his fees out of the sum paid. 

We conclude, therefore, that the legislature 
could not have intended that the State isin no 
event to pay the clerk’s fees. The only reasona- 
ble meaning that can be given to the section is, 
that the State is not to pay the fees in these cases 
where the lands have been previously bought in 
by the State, and not redeemed at the time of the 
second sale, but in such cases the clerk may col- 
lect the fees from the delinquent. This isto make 
the clerks lose their fees in cases where the lands 
are improperly sold the second time, unless they 
collect from the delinquents. We admit that it 
requires a liberal transposition of the language 
of the section, to arrive at this conclusion, but it 
is either this, or declare the act without meaning 
and void. 

It is argued in behalf of the relator, that the 
section may be construed to mean that the clerk 
is to have $1.00 for docketing the report, and 
hence it is not in conflict with the act of 1873. 
We find, however, that no additional duties are 
required of the clerk, and the words, ‘‘docketing 
the same,”’ no doubt mean entering the report of 
record, the same duties previously required, and 
the fee is the same previously allowed, and not in 
addition. . 

The record shows the fees to which the clerk is 
entitled upon the basis indicated is $1174.00; and 
for this sum, instead of $3271.00 as determined by 
the circuit judge, the relator is entitled to a war- 
rant. The judgment will be reversed and modi- 
fied accordingly. 





PRIORITY OF LIENS —JUDGMENT—MORT- 
GAGE FOR FUTURE ADVANCES. 


ACKERMAN v. HUNSICKER. 


New York Court of Appeals. 

Where a mortgage is made to secure future ad- 
vances, and the mortgagee has no actual notice of 
judgments that are rendered against the mortgagor 
before the advances are made, such mortgage will 
have priority over the judgments. 


Cornelius E. Stephens, for the plaintiff; George 
Burrows, for the defendant. 

ANDREWS, J., delivered 
court: 

The mortgage from Levi to the plaintiff was 
given to secure the mortgagee for any indorse- 
ments he had made, or should thereafter make, 
for the mortgagor, or the firm of Levi & Miller,to 
the amount of $6,000. It was dated May, 2, 1874, 
and was recorded May 38,1874. The first indorsement 
was made May 7, 1874, and the last October 16, 
1874. The plaintiff has been compelled to pay the 
indorsed paper, and has advanced for that pur- 
pose the sum of nearly $5,000 over and above all 


the opinion of -the 





payments made by the mortgagor. This action is 
brought te foreclose the mortgage, and the only 
controversy relates to the priority of lien as be- 
tween the mortgagee and judgment-creditors of 
the mortgagor, whose judgments were obtained 
subsequent to the mortgage, but prior to the in- 
dorsement by the plaintiff of some of the notes 
paid by him, which enter into and form part of 
the mortgage debt. 

The question is, whether the mortgage is a par- 
amount lien to the judgments, as to that part of 
the mortgage debt arising out of indorsements 
made after the judgments were docketed. It is 
not claimed that the plaintiff had actual notice of 
the judgments when he indorsed the paper, and it 
is found by the referee that he never had per- 
sonal notice or knowledge, or any notice, of their 
existence until after all the indorsements had 
been made. The judgments were docketed in the 
county where the mortgaged premises were situ- 
ated. If the docketing of the judgments was 
constructive notice to the plaintiff of their exist- 
ence, then he had notice of the judgments; other- 
wise he had none. 

There is no question as to the validity of mort- 
gages to secure future advances or liabilities. 
They have become a recoguized form of security. 
Their frequent use has grown out of the necessi- 
ties of trade and their convenience in the trans- 
action of business. They enable parties to pro- 
vide for continuous dealings, the nature or extent 
of which may not be known or anticipated at the 
time, and they avoid the expense and inconveni- 
ence of executing a new security for each’new 
transaction. It is well Known that such mort- 
gages are constantly taken by banks and bankers 
as security for final balances, and banking facili- 
ties are extended and daily credits given in the 
commercial community in reliance upon them. 
Mortgages for future advances have sometimes 
been regarded with jealousy, but their v°'idity is 
now fully recognized and established. Bank of 
Utica v. Finch, 3 Barb. Ch. 294; Truscott v. King, 
6 N. Y. 147; Robinson v. Williams, 22 N. Y. 380; 
Shirras v. Caig, 7 Cranch, 34; Lawrence v. 
Tucker, 23 How. (U. 8.) 14; Leeds v. Cameron, 3 
Sum, 492. 

There can be therefore, that the 
mortgage in this case, as between the parties to 
it,is a valid security for the plaimtiff’s debt. It is 
equally clear that to prefer an intervening in- 
cumbrance over the claim of the plaintiff, would 
violate the understanding of the parties to the 
mortgage at the time it for the 
plain inference was that the interest of the mort- 


no doubt, 


was executed, 


gagor in the land, as it existed when the mort- 
gage was given, should be bound as security for 
all liabilities which the plaintiff might incur as 
indorser upon the faith of the mortgage. It could 
not have been intended that the plaintiff should 
be deprived of any part of the security of the 
mortgage for any part of the indorsed paper. It 
would have been a clear breach of duty on the 
part of the mortgagor if he had, without notice 
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to the mortgagee, voluntarily incumbered the 
land by liens having priority of the mortgage, 
and then applied to the plaintiff for and procured 
further indorsements. If the judgments have a 
preference over the plaintiff's mortgage, as to in- 
dorsements made after the judgments were dock- 
eted, it must result from some superior equity of 
the judgment creditors, or from the effect of 
docketing the judgments, as constructive notice 
to the plaintiff of their existeuce. The authori- 
ties are clear to the point that upon general prin- 
ciples of equity no such preference can be 
claimed. In Gordon v. Graham, 2 Eq. Cas. Abr. 
590, Lord Chancellor Cowper is reported to have 
held that a first mortgagee with a mortgage cov- 
ering future advances has priority, not only for 
what may be due to him at the time of a second 
mortgage, but also for advances made by him 
after notice of the second mortgage. This case 
was doubted in England as to the point reported 
to have been decided, that the first mortgagee 
was entitled toa preference for advances made 
after notice of the second mortgage, and in Hop- 
kinson v. Rolt, 9 H. L. Cas. 514, this doctrine was 
overruled; but the court distinctly recognized 
and affirmed the doctrine that the first mortgagee 
was protected as to advances made after the sec- 
4nd mertgage without notice. The case of Shir- 
ras v. Caig, 7 Cranch, 34, is a leading case in this 
country upon this point. The mortgage in that 
case was executed to secure existing debts and 
future advances. The mortgagors subsequently 
conveyed the equity of redemption to the defend- 
ants, who were bona fide purchasers, and had no 
notice of the plaintiff's mortgage; and one of the 
questions was whether the mortgagees, who had 
made advances to the mortgagors on the faith of 
the mortgage after they had conveyed to the de- 
fendants, but without notice of their title, could 
enforce the mortgage for such advances, and it 
was held that they could, Marshall, C. J., saying 
that the mortgage stood as security for ‘‘the pay- 
ment of debts still remaining due to them, which 
were either due at the date of the mortgage, or 
were afterwards contracted upon its faith, either 
by advances actually made or incurred prior to 
the receipt of actual notice of the subsequent 
title of the defendants.”’ The effect of the 
registry laws was not involved, and the case was 
decided upon the general equities. The advances 
in Shirras v. Caig were optional; that is, the 
mortgagees were not bound to make them; and 
the same is true of the advances in Gordon v. 
Graham, supra. Shirras v. Caig has been fre- 
quently cited with approval by the courts in this 
State, and its authority, so far as I know, has not 
been questioned. Brinkerhoff v. Marvin, 5 Johns. 
Ch. 320; Griffin v. Burtnett, 4 Ed. Ch. 673; Trus- 
cott v. King, supra; Robinson y. Williams, 22 N. 
Y. 380. 

It must, I think, be conceded that independ- 
ently of the registry laws, according to general 
principles of equity, the lien of the plaintift’s 
mortgage is superior to the lien of the judgments, 





as well for indorsements made prior to their ren- 
dition as for those subsejyuently made without 
notice. It remains to consider whether, under 
the statutory system for the registry of liens, the 
docketing of the judgments was constructive 
netice to the plaintiff. If the docketing of the 
judgments was constructive notice to him of their 
existence, then, unquestionably, the judgments 
have preference to the plaintiff's mortgage as to 
all advances subsequently made. 

The general principle of construction of the 
registry laws upon the point of notice is that the 
registration of incumbrance is notice to subse- 
quent incumbrances only. They are prospective 
and not retrospective in their operation. Stuy- 
vesant v. Hall, 2 Barb. Ch. 151; King v. 
McVickar, 3 Sandf. Ch. 192; Howard Ins. Co. v. 
Halsey,8 N. Y. 271. The plaintiff's mortgage 
was first made and first recorded, and regarding 
these facts only, the mortgage was the prior lien. 

It is claimed, however, that the mortgage did 
not become an actual lien or incumbrance until 
the indorsements were made, and that as to each 
indorsement it became in effect a new mortgage 
as of the time when the indorsements were made, 
and that the plaintiff must therefore be decided 
to have had notice of the judgments when the 
suhsequent indorsements were made. It is man- 
ifestly true that the mortgage did not become an 
actual charge on the land so as to be enfcrceable 
by the plaintiff, until he had incurred liability as 
indorser. But the plaintiff's mortgage was an in- 
strument capable of being recorded under the 
statute before any liability had been incurred. It 
is the general practice to record mortgages and 
docket judgments taken to secure future advances 
and contemplated liabilities, before an actual in- 
debtedness arises. On being recorded, the re- 
cord is notice to subsequent purchasers and in- 
cumbrancers, and they are put upon inquiry and 
have the means of ascertaining to what extent 
advances had been made, and by notice to pre- 
vent further advances to their prejudice. In 
Truscott v. King, 6 N. Y. 147, judgment had been 
entered ona bond and warrant of attorney for 
$20,000, to secure existing and future liabilities, 
and Jewett, J., said there could be no doubt that 
the judgment in its inception was a valid security 
upon the land to the full amount, whether a debt 
only in whole or part then existed, it was agreed 
at the time that it should be given as an indemnity 
for advances thereafter to be made, or such ad- 
vances were thereafter made. In Robinson 
v. Williams, 22 N. Y. 386, a mortgage had been 
executed to secure future liabilities of the mort- 
gagor to the Hollister Bank, on paper which 
might be discounted by the bank for the mort- 
gagor. The mortgage was recorded on the day it 
was executed, and before any liabilities had been 
incurred. Davis, J., in giving the opinion of the 
court, said: ‘The recording of the mortgage was 
notice that the Hollister Bank had a mortgage on 
the premises for the purposes therein specified.” 

It does not, I think, aid the argument of the 
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counsel for the judgment creditors to show that 
the plaintiff had no claim on the land for the in- 
dorsements in question until after the docketing 
of the judgments, or that by our law a mortgage 
isa mere lien or security, and not a title. The 
question is: Was the mortgage, when executed, a 
conveyance within the recording act? I think it 
was, and if so, then the plaintiff was entitled to 
put it upon record. It was a potential lien for its 
full amount, of which subsequent purchasers or 
ineumbrancers had notice. They were informed 
by the record of the existence of a bond contain- 
ing the condition upon which the mortgage was 
given, and through that of the agreement between 
the parties, that the interest of the mortgagor in 
the land, as it existed at the date of the mortgage, 
was pledged for any indorsements which the 
plaintiff might make up to the limit fixed; for 
this, as we have said, was the plain reading of 
the transaction. 

It would be inequitable to permit third persons 
to deal with the mortgagee in respect to the land 
to the prejudice of the plaintiff's security, with- 
out notice to him, or to allow a subsequent pur- 
chaser or incumbrancer, having notice by the rec- 
ord, to acquire a preference over the mortgage 
for indorsements made upon the faith of the 
mortgage after the second incumbrance, in ignor- 
ance of the intervening lien or title. 

The question presented in this case has not been 
decided in this State by the court of last resort. 
In Brinkerhoff v. Marvin, 5 John. Ch. 320, the 
chancellor, after referring to the observation of 
the courtin Livingston v. McInlay, 16 John. 165, 
that if it was a part of the original agreement, a 
judgment might be entered as a security for furth- 
er advances beyond the amount then actually 
due, in like manner as a mortgage may be held as 
a security for future advances, said: ‘**The limit- 
ation to this doctrine, I should think, would be, 
that when a subsequent judgment or mortgage 
intervened, further advances after that period 
could not be covered.’’ The remark of the chan- 
cellor has been repeated in subsequent cases. 
Lansing v. Woodworth, 1 Sandf. Ch. 43; Barry v. 
Mexican Express Co., Id. 280; Goodhue v. Ber- 
rien, 2 Id. 630. What was said by the chancellor 
in Brinkerhoff v. Marvin, was unnecessary to the 
decision of the case, but with the qualification 
that the first incumbrancer had notice of the in- 
tervening right when the subsequent advances 
were made, the observation is not open to con- 
troversy, Neither in that or any of the subse- 
quent cases referred to, was it material to decide 
whether the record of the subsequent incum- 
brance was notice to the party holding the prior 
lien, and in none of them was this question con- 
sidered. 

In Craig vy. Tappen, 2 Sandf. Ch. 78, it does 
not appear whether the first mortgagee had no- 
tice of the second mortgage when the subsequent 
advances were made. He knew that the second 
mortgage was to be given, and the inference that 
he knew of its existence when the advances were 





made is notan unreasonable one. In Truscott v. 
King, 6 Barb. 346, the Supreme Court expressly 
decided the point involved in this case in accord- 
ance with the view I have expressed. The judg- 
ment of the General Term was reviewed on another 
point in this court, but one of the judges, who 
wrote an opinion of reversal, expressed his con- 
currence in the views expressed by Judge Parker 
in the court below upon the point now in contro- 
versy (see opinion of Edwards, J., 6 N. Y., 166). 
The adjudications in the courts of other States 
upon the question are conflicting. It would not 
be profitable to refer to them at length. They 
will be found cited in Jones on Mortgages, section 
364, et seq. 

The doctrine that a party who takes a mort- 
gage to secure further optional advances, upon 
recording his mortgage, is protected against in- 
tervening liens for advances, made upon the faith 
and within the limits of the security, until he has 
notice of such intervening lien, and that the re- 
cording of the subsequent lien is not constructive 
notice to him, has, we think, been generally ac- 
cepted as the law of the State, at least since the 
decision in Truscott v. King. It would not be 
wise, under the circumstances, now to adopt the 
opposite view, even thongh we should regard it as 
better supported by reason. It seems to us, how- 
ever, that the doctrine which we have affirmed in 
this case is most consistent with equity, and 
establishes a rule reasonable and easy of applica- 
tion. The opposite rule imposes the burden of 
notice and vigilance upon the wrong person. 

The party taking the subsequent security may 
protect himself by notice, and as is said by Mr. Jar- 
nien in his notes to Bytherwood’s Conveyarcing: 
‘No person ought to accept a security subject toa 
mortgage authorizing future advances without 
treating itas an actual advancement to that ex- 
tent.’’ 

These views lead to a reversal of the order of 
the General Term, and an aflfirmance of the judg- 
ment entered upon the report of the referee. 

All concur. 





MISNOMER—CONTRACT— PUBLIC POLICY 
—STATE CONTROL OF PATENTED PROP- 
ERTY. 


EX REL. V. 
PHONE CO. 


STATE OF OHIO, BELL TELE- 


Supreme Court of Ohio, December 21, 1880. 


1. Where a corporation whose name is composed of 
several words is sued by name in which a word in the 
corporate name is omitted, such omissiov, or mis- 
nomer, unless pleaded in abatement, will be disre- 
garded by the court. 

2. By the provisions of chapttr 4, title 2, of the Re- 
vised Statutes, each company operating a line or sys- 
tem of telephones in this State, is required to receive 
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dispatches from and for telegraph, and other compan- 
ies, without discrimination. 

8. A contract between a telephone company and the 
owner of telephone instruments, to the effect that, in 
the use of such instruments by the company, dis- 
criminations shail be made as between telegraph 
companies, is void as against public policy,as declared 
by the statute. 

4. The use of patented property, like other species 
of property, when devoted to public use, is subject 
to control by State legislature, where the exigencies 
of the public welfare require it. 


Mandamus. 

The American Union Telegraph Company, a 
corporation of the State of New York, is engaged 
in doing a general telegraph business in the State 
of Ohio and elsewhere, with an office in the City 
of Columbus, Ohio. The Baltimore & Ohio Rail- 
road Company, a corporation of the State of 
Maryland, is engaged in doing a general railroad 
business in the State of Ohio and elsewhere, with 
an Office in said city. In the management of its 
business, the railroad company has organized a 
telegraph department to facilitate the manage- 
ment of its trains and the general conduct of its 
business, and also an express department, to which 
is confided the carrying of packages of valuable 
goods, money, etc. The office in which the man- 
agement of these departments is controlled, is in 
the same building with the office of the telegraph 
company, end by an arrangement between the 
relators. the telegraph department of the railroad 
company is placed under the management of the 
telegraph company. 

The Columbus Telephone Company, one of the 
respondents, is a corporation of this State, organ- 
ized on the 15th day of April, 1880, and is engaged 
in conducting and managing a system of electric 
speaking telephones in said City of Columbus, 
with an exchange or central office in the city. 
The Western Union Telegraph Company, also a 
respondent herein, is a corporation of the State 
of New York, engaged in a general telegraph 
business in the State of Ohio, and elsewhere, 
having an office in said city. The telephone in- 
struments used by the Columbus Telephone Com- 
pany and its patrons or customers, are the prop- 
erty of The American Bell Telephone Company, 
a corporation of the State of Massachusetts, 
which company is also the owner, by assignment, 
of letters patent on said instruments. This cor- 
poration is also a respondent in this action under 
the name of ‘-The Bell Telephone Company.”’ 

The right of the Columbus Telephone Company 
to use the instruments and patented invention of 
The American Bell Telephone Company, is held 
under an agreement in writing, made the 10th day 
of April, A. D., 1880, by and between the Amer- 
ican Bell Telephone Company, lessor, and the 
Columbus Telephone Company, lessee. Under 
which agreement the American Bell Telephone 
Company reserved, or attempted to reserve, the 
right to contro! all telegraphic messages to be 





collected or distributed through the system and 
exchange of the Columbus Telephone Company, 
said American Bell Telephone Company con- 
tracted with the Western Union Telegraph Com- 
pany to give the latter company the exclusive 
right to use said telephone system and exchange 
for the purpose of collecting and distributing 
telegraphic messages; and, the relators being de- 
sirous to avail themselves of the advantages and 
facilities afforded ,by said telephone system, ap- 
plied to and requested said Columbus Telephone 
Company to place one or more telephone instru- 
ments in their office, to be used in the conduct 
and management of the business of said relators. 
The complaint of relators is thus stated in their 
petition for an alternative writ of mandamus 
which has been heretofore allowed: ‘fhe said 
relators also offered to pay therefore the usual 
price paid for the use of such wires and tele- 
phones, and have been ready ever since, and are 
now ready to make such payment, and to, in all 
respects, comply with the rules and regulations 
established by said defendants for the control and 
management of said telephone exchange, and 
they are now ready to comply therewith, and said 
defendants offered to place in said office the neces- 
sary wires and a telephone for the use of said 
express department of said railroad company, but 
prohibited its use by said telegraph department 
and said telegraph company, and refused to place 
therein atelephone and wires to be used by or 
for the use of said telegraph company or tele- 
graph department, giving as the reason therefor, 
that under the contract between said defendants, 
the said Western Union Telegraph Company was 
to have the use of said telephone exchange to the 
exclusion of all other telegraph companies, and 
that all messages sent or received over said tele- 
phone wires, were to be sent and received 
for the exclusive usc and benefit of said Western 
Union Telegraph Company, thus discriminating 
in favor of the last named company, and against 
all other telegraph companies, especially said 
American Union Telegraph Company, and un- 
justly refusing the latter company the use of said 
said wires. The relators say that such exclusive 
use of said telephone wires is an unjust discrim- 
ination against them, and a violation of the duty 
of said defendants, and uf their obligation to 
serve the public indiscriminately, and they are 
without remedy other than the writ of mandamus 
commanding said defendants to allow said relators 
tne use of said telephone exchange and wires, 
and to connect said offices of said relators there- 
with, and which writ the said relators now pray 
may be allowed and issued in accordance with the 
statute in such case made and provided.”’ 

The alternative writ commanded the respond- 
ents to put up and maintain a telephone as prayed 
for by relators, or to show cause for the omission 
todo so. Having omitted to do so as commanded 
by the writ, the Columbus Telephone Company 
and the Western Union Telegraph Company show 
cause, by a!lezging their contract and agreeme.t 
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with the American Bell Telephone Company as 
above set forth, the latter company being in de- 
fault. 

The cause is now submitted ona motion fora 
peremptory writ. 

J. H. Collins, for relator; Mathews, Ramsey & 
Mathews, for respondents. 

MCcILVAINE, C. J., delivere1 the opinion of the 


court: 


It has been suggested that jurisdiction has not 
been obtained over the American Bell Telephone 
Company. There is no doubt that the relators 
intended to prosecute the American Bell Tele- 
phone Company, but, through ignorance of the 
true name, have designated it by the name of the 
‘**Bell Telephone Company.’’ The misnomer, 
however, is not fatal to the jurisdiction. It is 
shown that service of the writ was, in fact, made 
upon the proper agent of ‘‘The American Bell 
Telephone Company.” It is true, advantage of 


the mistake might have been taken by plea in 


abatement, but as the company, by its silence, 
has shown itself to be content with the name by 
which it has been sued, the court will regard the 
objection that otherwise might have been made on 
the ground of misnomer, to have been waived. 2 
Estee’s Pleadings, 449, note; 2 Cowen, 770; 1 
Den. 451; Kyd on Cor. 237; Green’s Brice’s Ul- 
tra Vires, 3, note; 13 Johnson, 58; 1 Potter’s Cor. 
sec. 12. 

Whether any such duty, upon the principles of 


‘the common law, is owing from respondents or 


either of them, to the relators as members of the 
general public, as is claimed by them, growing 
out of the nature of the business in which respon- 
die1.ts are engaged and their relations to the pub- 
lic generally, we need not stop to inquire, as, in 
our opinion, the whole question between the par- 
ties may be determined by the provisions of the 
statute, in such case made and provided. Title 
2, chapter 4, of the Revised Statutes of Ohio, 
from section 3454 to section 3470, prescribes the 
powers and duties of magnetic telegraph com- 
panies, and section 3471 of the same chapter pro- 
vides: ‘The provisions of this chapter shall ap- 
ply also to any comzany organized to construct 
any line or lines of telephone, and every such 
company shall have the same powers and be sub- 
ject to the same restrictions as are herein pre- 
scribed for magnetic telegraph companies.” 
Among the powers conferred upon magnetic 
itelegraph companies is the right to occupy public 
roads and other public grounds, and the power of 
eminent domain, and among their duties are the 
following, as prescribed in section 3462, as amend- 
ed April 15, 1880, namely: ‘‘Every company, in- 
orporated or unincorporated, operating a tele- 
graph line in this State, shall receive dispatches 
from and for other telegraph lines, and from and 
for any individual; and on payment of its usual 
charges for transmitting dispatches, as established 
by the rules and regulations of the company, 
shall transmit the same with impartiality and 
good faith, under a penalty of $100 for each case 








of neglect, or refusal to do so, to be recovered, 
with costs of suit, by civil action, in the name and 
for the benefit of the person or company sending 
or forwarding, or desiring to send or forward the 
dispatch.”’ 

This section, when construed in connection with 
section 3471, above quoted, makes it the duty of 
the Columbus Telephone Company to receive dis- 
patches from and for telegraph lines by the very 
words of the statute; butif not, such duty to- 
wards the relators and each ef them is embraced 
in the succeeding clause: *‘And from or for any 
individual.’’ The word ‘individual’ is here used 
in the sense of person, and embraces artificial or 
corporate persons, as wellas natural. The dis- 
patches so received *‘from or for’’ must be trans- 
mitted ‘“‘with impartiality,’ that is, without dis- 
crimination either in respect to persons or in the 
time or manner of transmission. 

Such being the nature of the duty imposed up- 
on the Columbus Telephone Company by the stat- 
ute, it can not shield itself from the performance 
thereof by any self-imposed restrictions contained 
in the stipulations of a contract with the Ameri- 
can Bell Telephone Company, by which the right 
to use the instrument or license of the latter com- 
pany was acquired. The Columbus Telephone 
Company was bound to acquire from the Ameri- 
can Bell Telephone Company such rights in its 
instruments and patents (or to provide itself by 
other means of all such facilities) as were neces- 
sary to discharge its duties to the public as pre- 
scribed in the statute; otherwise, it had no right 
to engage inthe business of operating a system of 
telephone at all. 

We donot mean to say that, as between the 
Columbus Telephone Company and the American 
Bell Telephone Company, the right to control the 
receipt and delivery of telegraph messages might 
not have been reserved to the latter company; 
but we do hold that no such right could be re- 
served whereby the relators could be deprived of 
the use of the system of telephones organized and 
managed by these telephone companies, either 
jointly or severally. 

And in regard to the American Bell Telephone 
Company, it is enough to say, after what has al- 
ready been said im relation to the Columbus Tele- 
phone Company, that it cannot be permitted to 
operate a line or system of telephones, in this 
State, and in the face of the statute, either directly 
or through the agency of licensees, without im- 
partiality, or, in other words, with discriminations 
against any member of the general public who is 
ready and willing to comply with the conditions 
imposed upon all other patrons and customers, 
who are in like circumstances. And all contracts 
in contravention of the public policy of this State, 
as declared in chapter 4 of the Revised Statutes, 
above referred to, must be declared void and of 
no effect. 

It is claimed that the statute above referred to 
cannot control or invalidate the contract in ques- 
tion; because the exclusive right to make, vend 
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and use these telephone instruments is vested, by 
the assignment of letters patent, under an act of 
Congress, in the American Bell Telephone Com- 
pany; and that it is not within the power of a 
State to impair the right so secured. Im our 
opinion this statute is not the subject of constitu- 
tional infirmity. 

While it is true that letters patent secure a mo- 
nopoly in the thing patented, so that the right to 
make, vend or use the same is vested exclusively 
in the patentee, his heirs and assigns for a lim- 
ited period; it is not true that a right to make, 
vend or use the same in a manner which would 
be unlawful except for the letters patent, thereby 
becomes lawful, under the act of Congress, and 
beyond the power of the States to regulate or 
control. ‘his doctrine is fully discussed and 
settled in Jordan v. The Overseers of Dayton, 4 
Ohio R. 295, and Patterson v. Kentucky, 97 U.S. 
Supreme Court,501. The doctrine of these cases 
may be stated thus: The right to enjoy a new and 
useful invention may be secured to the inventor 
and protected by national authosity against all 
interference; but the use of tangible property 
which comes into existence by the application of 
the discovery, is not beyond the control of State 
legislation, simply because the patentee acquires 
a monopoly in his discovery. «The sole opera- 
tion of the statute is to enable him to prevent 
others from using the products of his labors with- 
out his.consent; but his own right of using is not 
enlarged or affected.”’ The property of an inven- 
tor in a patented machine, like all other property, 
remains subject to the paramount claims of soci- 
ety, and may be controlled and regulated by 
State laws when the public welfare requires it. 

It appears to us, as a proposition too plain to 
admit of argument, that where the beneficial use 
of patented property, or any species of property, 
requires public patronage and governmental aid, 
as, for instance, the use of public ways and the 
exercise of the right of eminent domain, the State 
may impose such conditions and regulations as in 
the judgment of the law-making power are 
necessary to promote the public good. 

As respects the Western Union Telegraph 
Company, we are of opinion that no case has 
been made which will justify a judgment against 
it, but as to the respondents, the Columbus Tele- 
phone Company and the Bell Telephone Com- 
pany, the writ of mandamus, as prayed for, should 
be made peremptory. 

Judgment accordingly. 





ABSTRACTS OF RECENT DECISION. 


SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


MUNICIPAL BONDS—CONSTRUCTION OF STAT- 
UTE—POPULAR VOTE—COUPONS—INTEREST.—ID 








this case it appears that Walnut Township, IIli- 
nois, issued bonds for $40,000, in aid of the 
Illinois Grand Trunk Railway Company, and this 
suit is brought upon coupons for interest on such 
bonds due January 1, 1875. The case was sub- 
mitted to the court upon the issues of fact as well 
as of law. The court m°dea special finding to 
the following effect: First, that the town: clerk 
and supervisor made the bonds in October, 1870; 
that coupons for interest were attached to the 
bonds; that they recited that they were issued to 
the Illinois Grand Trunk Railway Company by 
authority of an act passed March 25, 1869, en- 
titled, ‘An act to amend an act entitled an act to 
incorperate the Illinois Grand Trunk Railway,”’ 
and that such bonds were issued in pursuance of 
a vote of the people of the township taken June 


25, 1870. Second, that in January, 1871, the 
bonds were issued to the [llinois Grand Trunk 
Railway Company; that in September, 1871, 
plaintiff bought in the New York market the 


bonds, with coupons attached, without notice of 
any defense against bonds or coupons. Third, 
that the ‘tact to amend an act to incoporate the 
Illinois Grand Trunk Railway,’ was duly and 
constitutionally passed. Fourth, that the voters 
of the town voted $30.000 of bonds on the 25th 
of June, 1870, and $10.000 additional bonds on the 
6th of August, 1870, in aid of the aforesaid rail- 
way company. Fifth, that the coupons in this 
case were from bonds numbered from 1 to 300. 
Upon this finding judgment was rendered for the 
plaintiff. It appeared that the act was passed 
under the [llinois Constitution of 1848, which, 
upon conditions, authorized such subscriptions by 
towns, etc.; on July 2, 1870, a new Constitution 
went into effect which prohibited them, but ex- 
empted from its operation such subscriptions as 
had been previously authorized by a vote, etc. 

It was held,1. That the finding of the court 
that the ‘‘act to amend, etc.,’’ was duly and con- 
stitutionally passed was a finding of law, and 
was correct; that the finding having been ex- 
cepted to, is subject to examination upon writ of 
error, but that the irregularity relied upon the 
omission of the word ‘*I]linois”’ in the title of the 
bill, found in the journal of the Senate of [llinois, 
isa mere clerical error creating no ambiguity, 
and not operating to invalidate the act. 2. That 
the title of the act does express its object as re- 
quired by the Constitution (Belleville R. Co. v. 
Gregory, 15111. 20). 3. That under the act in ques- 
tion, the clerk and supervisor could subscribe the 
stock and issue the bonds (Windsor v. Hallett, 97 
Ill. 209). 4. That as the finding of the court shows 
that the *‘yoters’’ of the town voted for the sub- 
scription, that suffices to show the approval of the 
; inhabitants” as expressed in the act. 5. That 
the question whether or not the ‘‘company’’ ap- 
proved the proposition to vote $30,000 to its aid, 
does not concern the plaintiff, he being a bona 
fide holder, is not bound to look beyond the act 
and the recitals of the bonds, if the approval of 
the company were a coadition precedent that 
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only concerned the corporate authorities of de- 
fendant. 6. That there is nothing in the coupons 
that required before a suit brought that they 
should be presented for payment, and notice 
given to defendant of their non-payment. 7. 
that coupons for interest are negotiable and pass 
by delivery. 8. That interest was properly al- 
lowed on the amounts expressed in the coupons. 
9. That the fact that bonds for $40,000 were 
issued when the vote of June 25, 1870, only au- 
thorized $30,000, does not affect plaintiff, he held 
the bonds that were authorized by the vote of 
June 25th, 1870. Affirmed. Error to the Circuit 
Court of the United States for the Northern Dis- 
trict of Hlinois. Opinion by Mr. Justice Woops, 
—Town of Walnut v. Wade. 


BankKrRupT LAw—DISCHARGE—FRAUD—CON- 
STRUCTION OF STATUTE — REPEAL.— Judgment 
was rendered for plaintiff in the Supreme Court 
of Massachusetts, in an action for false repre- 
sentations by defendant to plaintiff to induce him 
to sell certain goods. Defendant denied the false 
representations, and pleaded a composition order 
of the District Court of the United States, under 
the act of 1874. 18 United States Statutes, part 
3, p. 183, sec. 17. Everything had been done un- 
der this act to bring plaintiff within its provi- 
sions. It is held, 1. That no debt created by fraud 
could be discharged by proceedings in bankrupt- 
cy, but the debt might be proved and the dividend 
be a payment in part of the debt. Rev. Stat. sec. 
6117. 2. That the act of 1874 (supra), introduec- 
ing the system of composition or discharge upon 
part payment of debts, is an amendment of the 
bankrupt law. 3. That proceedings under that 
act are proceedings in bankruptcy. 4. That all 
the acts on the subject of bankruptcy must be 
construed together as parts of a single system. 
5. That, although plaintiff be brought within the 
terms of the ‘act of 1874, his demand can not be 
affected by it, unless it be shown that the provi- 
sions of that act operate the discharge of defend- 
ant from liability to the plaintiff. 6. That the 
rule is, in the construction of statutes in pari ma- 
teria, that the last only repeals the first where 
there are express terms of repeal, or where the 
implication is a necessary one; that the act of 
1874 did not repeal the provision of the Rev. 
Stat. sec. 5117, which provides thatin proceedings 
in bankruptcy, debts contracted by fraud are not 
to be discharged, and consequently the composi- 
tion did not affect plaintiff's demand. Affirmed. 
Error to the Superior Ceurt of Massachusetts. 


Opinion by Mr. Justice MILLER.— Wilmott v. 
Mudge. 
County BONbDs — JURISDICTION — NATIONAL 


BANKS — NEGOTIABLE PAPER.— In December, 
1867, the Lebanon and Gallatin Railway Company 
was incorporated. By section 19 of the aet the 
counties of Wilson and Sumner were authorized 
to subscribe for stock payable in county bonds, 
and to issue such bonds if authorized by the 
voters of the counties by an election to be helg 








for that purpose. By section 35 the provisions of 
Chap. 3, Art. 3 of the Code of Tennessee was 
adopted as regulating the details of the election 
and the issuance of the bonds. Section 40 ex- 
tended these provisions to the Tennessee and 
Pacific Railroad Company. This last named 
compa@y availed itself of the privileges conferred 
upon it, and bonds were issued in its favor by the 
County of Wilson, and this suit was brought to 
collect some of them; they were payable to the 
company, and by its president transferred to 
bearer; there was a provision in the face of the 
bonds that they could be so assigned. There was 
judgment for the plaintiff. It is held, 1. ‘That al- 
though both parties to the suit were citizens of 
Tennessee, the circuit court of the United States 
had jurisdiction, because section 629 of the Re- 
vised Statutes of the United States gives to those 
courts original jurisdiction in all cases by or 
against any banking association, etc., National 
Banks. 2. That the bonds were negotiable paper, 
having the endorsement of the president of the 
company they were in precisely the plight of a 
promissory note, payable to order and endorsed 
in blank. 3. That the County of Wilson had, by 
a very strong implication, the power to issue 
bonds. ‘**What is implied in a statute is as much 
a part of it as what is expressed,’ (United States 
v. Babbit, 1 Black, 61), that such implication 
arises from Chap. 3, Art. 3 of the Code of Tennes- 
see, and also the charter of the Gallatin & Leban- 
on Railway Company. 4. That the proof shows 
that all the surveys, etc. required by the laws and 
the charter had been duly performed before the 
issuance of the bonds. Affirmed. Error to the 
Circuit Court of the United States for the Middle 
Distuict of Tennessee. Opinion by Mr. Justice 
Woops. — County of Wilson v. Third National 
Bank of Nashville. 


QUERIES AND ANSWERS. 


[*,* The attention of subscribers is directed to this depart 
ment, as a means of mutual beneft. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be bree/; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. | 


QUERIES ANSWERED. 

Query 21. [12 Cent. L. J. 383.) A statute of our 
State provides that a person practising law without 
license shall be fined $250. A, being unlicensed, per. 
forms services as attorney which are reasonably worth 
$500, and the employer (client) is perfectly satisfied 
with results, but refuses to pay. There was no con- 
tract covering fees. Can A recover on a quantum 
meruit? If so, how, and how much? 

Woodville, W. Va. F. B. J. 

Answer:—The auswer may depend upvn the pur- 
pose of the statute, which does not appear in the 
query. Was the license required only as a source of 
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srevyenue, or was the intent to keep unworthy persons 
from practicing law to the injury of the public? In 
either case the imposition of a penalty implies a pro- 
thibition of the act, although not expressly forbidden. 
Holt, J.. Bartlett v. Vinor, Carthew, R. 252; Taylor 
v. Gas Co.,10 Exch. 293; Foster v. Taylor,5 B. & 
Ad. 896; 2M. & W. 157: 10 Bing. 110; 17 Mass. 258; 
46 Iowa, 299. There is irreconcilable confusion in 
‘the cases, if the purpose was the first above named, 
**for revenue only.’’ Many hold that in such a case 
“an action will lie for services, though no license has 
been obtained; there being no real purpose to defraud 
the government. 11 East. 180; 10 B. & C. 93; 5 Taunt. 
181; 12Q. B. 905; 14 M. & W. 452; 6 Scott, 794; 12 
How. U. 8S. 79; 3 Denio, 226;14N. Y. 196. But the 
balance of authority is decidedly the other way, es- 
pecially in the courts of this country. Forden v. Cun- 
mingham, 20 How. Pr. 154; Best v. Bander, 29 How. 
Pr. 489; Cope v. Rowland, 2 M. & W. 149; Ritchie v. 
Smith, 6 Com. B. 462; Smith v. Linde, 4 Com. B. (N. 
8.) 895; Smith v. Linde, 5 Com.B. (N.S.) 587; Woods 
v. Armstrong, 25 Am. 671, and the elaborate note 
thereto. Taliafero v. Moffit, 54 Ga. 150; Shepler v. 
Scott, 85 Pa. St. 329; Costello v. Goldbeck, 9 Phila. 
(Pa.) 158; The Pioneer, Deady, U. S. 72. The text 
books arrive at no settled conclusion. Dicta and de- 
<ision are left in hopeless confusion. Vide Smith 
on Cont., 228-234, 6th Am. Ed.; 1 Story on Cont., 
secs. 614, 620, 621, 4th ed; 2 Chitty on Contracts, 
1003-1006, 11th Am. ed. The only sensible rule is that 
‘the act being penal is illegal, though not expressly 
forbidden, and as the party is engaged in an illegal 
act, he should not be permitted to maintain an action 
ased upon his illegal practices. ‘*Hx dolo malo non 
oritur actie.’’ If the Virgiriia statute bad forbidden 
the practice of the law without first obtaining a license, 
etc., it is clear, by all the authorities, that he could 
- ‘not recover, although the statute had no purpose only 
*to provide arevenue. 13 Am. 737. D.L.A. 
Sherburne, N. Y. 


Query 27. [12 Cent. L. J.503.] The Constitution 
of Arkansas, article 9, section 3, provides that ‘‘the 
-homestead of any resident of this State, who is 
married or the head of a family, shall not be sub- 
ject to the lien of any judgment or decree of any 
court, or sale under execution, or other process 
-Anown, except for purchase-monzy, specific liens, 
tax and for special trusts,’’ etc. Cananon-resident 
owning lands in this State, which lands have been at- 
‘tached for debt on grounds of non-residence, after 
the levy of the writ, and thereby the creation of the 
attachment lien, and before judgment, move to this 
State and, upon the attached lands, assert his resi- 
dence, claim the land as a homestead asa defense, 
“ rand thereby supersede and defeat the attachment lien 
at the trial? W. 

Yellville, Ark., May 14, 1881. 


Answer No. 1. His lien is no better than a judgment 
lien, Which may be defeated by occupation at any time 
prior to sale, under process. He can defeat the at- 
‘tachment lien by citizenship and occupation at the 
-day of the sale, notwithstanding the lien. Trotter v. 
Dobbs, 38 Miss. 198, Lessley v. Phipps, 49 Miss. 790; 
ALitehford v. Carey, 52 Miss. 791. G. E. H. 


Answer No.2. No. See Bullene v. Hiatt, 12 Kas. 
*98. 8. 
Osage Mission, Kas., May 28, 1881. 


Answer No. 3. The inquirer from Yellville, Ark., 





will find the following authorities supporting his at- 
tachment proceedings, viz.: Mabry v. Harrison, 44 
Texas. 286; Houston, ete. R. Co. v. Winter, 44 Texas, 
597; Kelly v. Dill, 28 Minn. 485, Krisin v. Marr, 15 
Minn. 116; Robinson v. Wilson, 15 Kas. 595; Bullene 
v. Hiatt, 12 Kas. 98; Elston v. Robinson, 21 Iowa, 
531; Hale v. Heaslip, 16 Iowa, 452. There is no rea- 
son tosuppose from the language of art. 9, sec. 3, 
Constitution of Arkansas, that it was intended to 
give to the debtor the power, by his own acts, to de- 
prive others of rights previously obtained or acquired 
in his property. F. R. 
Atchison, Kan., May 28, 1881. 








RECENT LEGAL LITERATURE. 


Woop ON LANDLORD AND TENANT. A Treatise 
on the Law of Landlord and Tenant, with copi- 
ous Notes and References. By H.G. Wood, 
author of the Law of Fire Insurance. New 
York, 1881: Banks and Brothers. 

The importance of the subjeet of this volume 
will make its appearance welcome to many prac- 
titioners, notwithstanding the fact that it may be 
considered by some that the field is already pret- 
ty well occupied. It is, however, a topic that will 
bear discussion. Originating in the artificial and 
antiquated principles of the common law, it has 
received many novel and discordant accessions by 
statutory enactment. In addition to this, the sub- 
ject is a much litigated one, and consequently in 
every State there are numerous, and, in many in- 
stances, conflicting adjudications from which it is 
extremely difficult to deduce any systematic and 
logical rule. Necessarily a volume devoted to 
such a subject, which is intended to be at all ex- 
haustive must necessarily reach very considerable 
proportions. The one before us contains 1000 
pages of text, 75 of index, and77 of table of cases. 
Of course it is impossible within the space of a 
short book review to examine a work of such 
proportions with that minute care that would en- 
able us to speak authoritatively of its merits. 
One evidence of diligence, however, which is 
strikingly prominent is the table of cases con- 
taining references to nearly 10,100 English and 
American adjudications. The work is well 
printed and bound, and presents a very creditable 
appearance. 








Qa 


NOTES. 


——At a recent divorce trial in Indiana, the 
wife, being libellant. and the first witness called 
to the stand in her own behalf, created a pro- 
found sensation in court by kneeling reverently 
at the witness chair, and invoking in a clear and 
earnest voice Divine aid, for strength to carry her 
through the coming ordeal, and to be enabled 
to tell truth, the whole truth, and nothing 
but the truth, and to abide the judgment 
of the court on whichsoever side it might fall. 
Whether her petition was heard at the bar of God 
or not, it was answered in the court below, for she 
was granted divorce, custody of her child, and 
liberal alimony. 
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Cases reported in full are cited by names of the parties. 


dicated by the abreviation ab; 
Corresp. ; and to the notes by n. or note. 


ACCOMMODATION MAKER. 

Recovery of money paid by accommodation maker in 

ignorance of alteration, ab. S. C. Kan., 21. 
ACCOUNT STATED. 

Will not be surcharged or falsified without clear and 
Sutisfactory evidence of fraud or mistake, ab. 8. 
C. Wis., 551. 

ACKNOWLEDGMENT. 
nag oe effect where there is actual notice. 
v. Alberry, 39. 
ACTION. 

For obstruction of highway; a recovery is 
farther action. Note, M. A. Low. 
Twine, 33. 

Improper consolidation, practice, ab. S. C. Ohio, 23. 

ADMINISTRATION. 

“Executors and Continuing Guaranties.”’ 
W. Monckton, 410. 

Failure of duty of oteeaieneet in not collecting 
debts due mee estate, ab. 8. C. Mo., 382. 

Informal presentation of a claim to administrator not 
a presentation for allowance, ab. 8. C. Mo., 262. 

Jurisdiction of the Circuit: Court upon appeal, ab. S. 
C. Mo. , 45. 

Power of executors to make public dedication of the 

testator’s land, ab. 8. C. Mo., 454 

Setting aside a final settlement for fraud, ab. 8. C. 

Mo., 45 


ADMIRALTY. 

Jurisdiction of New York Pilotage laws on the high 
seas, ab. U.S. S. C., 209. 

Limitation of liability for collision to the value of the 
offending vessel and freight, ab. U. 8. 8. C., 355. 

Practice in, upon bills of exceptions, ab. U. 8. 8. C., 20 

Steamers and sailing vessels in collision,ab.jU.S.8.C,,20. 

The admiralty jurisdiction of the United States ex- 
tends to traffic upon the high seas between ports of 
the same State, ab. U. 8. 8. C., 188. 

What injuries to a government transport constitute a 
“war risk,” ab. U.S. 8. C., 92. 


ADOPTION. 

Status of child adopted in another State, ab. 8. J. 

C. Mass., 68. 
AGENCY. 

Facts showing that a loan was personally to an agent, 
rae not onthe credit ot the principal, ab. U. 8.58. 
C., 

eect of eae 4 the knowledge of the prin- 
cipal, ab. U. 8.8 

“Liability of an Unnamed Principal,” Solicitors’ Jour- 
nal, 147. 

“Liability of Banks,in making Collections,for the —_ 
of Agents and Correspondents and Notaries.” C. 
Tiedeman, 149. 

See Insurance. 


ANNUITY. 
Where an annuity is payable upon fixed days, if the 
annuitant dies before that day, his representative 
can not recover pro rata, ab. 8. Cc. Ind. 261. 


APPEAL, 

From justices’ courts in Indiana limited to cases 
where the ——— = controversy is over fifty dol- 
lars, ab. 8S. C. Ind., 

From the probate cies in Missouri, time, ab. 8 C. 


Mo., 70. 
Vo' 12—No. 26 


Haney 
a bar to 


Railroad Co. v. 


Horace 


to the Current Topics, by C. T. 





References to abstracts are in- 
; to the Correspondence, by 


APPEAL—Continued. 

Pecuniary limit to appeals from the eg agres Court of 
the District of Columbia, ab. U. 8. 8. C., 1 

Pecuniary limit to appeals to Supreme Court of 
the United states, ab. U. 8. 3. 

Pecuniary limit to the jurisdiction of the Supreme 
Court of the United States in, ab. U. 8. 8. C., 137. 

Right of the Supreme Court: to award damages for 
frivolous appeals, ab. U. de» 

The jurisdiction of an appeal ina salvage case de- 
pends upon the amount of the recovery as a whole, 
ab. U. 8. 8. C., 165 

What constitutes a “final decree in equity,” from 
which an , oe will lie in the Federal courts, ab. 
U.S. 8. C., 41. 

APPELLATE PRACTICE. 

An appeal from a default will lie, without = 1" amo- 
tion to set aside the default, ab. 8. C. Ind., 

Discretion of trial —— in refusing to set ‘aside ver- 
dict, ab. 8. C. Mo., 428 

Errors relied on must be assigned, ab. 8. C. Ind, 

How far an overruled motion to strike out will ie con- 
sidered upon appeal, ab. 8. C. Kan., 214. 

Increase of supersedeas bond pending appeal, ab., U. 
8. 8. C., 573. 

No appeal will lie from a decree entered in exact ac- 
cordance with oe mandate upon a former appeal, 
ab., U. 8. &. O., 

ARMY AND NAVY. 

President’s power to dismiss officers, ab. U. 8.58. C. 

66. 


ARREST. 
Arrest of corpse for debt. Corresp., 456. 
To justify an order of, facts proving fraud should be 
stated inthe affidavit, ab. 8.C. Kan., 213. 
ASSAULT. 
No action will lie for a permitted assault, 
Braddell, 282. 
Permitted assaults, C. T., 121 
ATTACHMENT. 
Effect of forthcoming bond, ab. 8. C. Kan., 22. 
Levy of an attachment against an indiv a of a firm 
on partnership assets, ab. 8. C. Kan., 
ATTORNEY 
Admission to the bar. CO. T..481. 
Extent of power to bind clients by stipulation, ab. § 
C. Ind., 288. 
Liability for a collection embezzled by his agent—in- 
terest, ab. S. C. Kan., 22. 
Power of a a Louis Criminal Court to disbar, ab. 
S.C. Mo., 5 
“Subsidized | aitieee:s Trish Law Times, 74. 
See JUDGMENT. 
BAILMENT. 
Liability of bank as cpllectin agent. 
Bank vy. City Bank, U }., 370. 
Rights and duties of ande rs of lost articles. C. T. 145. 


BANK. 

Liability of a bank as collec cy agent. 
Nat. Bank v. City Bank, U. C +, 070. 

Regulation of savings bank as to the payment of 
money to depositors. C.T., 145. 

Where deposits were made by the plaintiff's intestate, 
a clerk in the employ of a firm of shipping brokers, 
of moneys received in the ordinary course of busi- 


Latter v. 


Milwaukee Nat. 


Milwaukee 
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BANK—Continued. 

ness of such firm on account of vessels consigned to 
them, for freights collected, the deposits being 
made in the name of plaintiff's intestate on account 
of the financial embarrassments of said firm, for 
safe keeping, and in order that they might be paid 
over to the parties to whom they actually belonged ; 

and where such funds were applied by the bank, 
the defendant, in payment of a matured indebted- 
ness to it by the firm, upon the claim that the 
money was really deposited forthe benefit of the 
firm, and became liable for their debt: Held, that 
the firm had no title to the moneys, and the defend- 
ants’ demand was not the subject of set-off or re- 

coupment against such moneys, they never havin 

lost their oviinal character, or been mingled wit 

moneys of ‘the firm. Falkland v. St. Nicholas Nat. 
Bank, 348, 

See Agency, National Banks. 
BANKRUPTCY. 

A fraudulent conveyance by the ig ae can only 
be attacked by the assignee, ab. 22. 308. 

Discharge, effect upon fraudulent ‘aan, ab. U.S. 5S. 
C., 599. 

Effect of discharge wenn ~ claims of alien creditors. 
Ruiz v. Eickerman, U.S. C.C., E. D. Mo., 60. 

Revival of a debt + Retin by bankruptcy, ab. S. 
Cc. Ind., 116 

Rights of assignee as to peper. by the bankrupts 
held as collateral, ab. U.S. 526. 

Right of bankrupt to Dect echartng a writ of error in 
his own name from a judgment rendered after his 
adjudication, ab. U. 8.8. C., 

The right to bring an action to divest lente alo fraud- 
ulently conveyed is vested in the -— znee alone, and 
the creditors can not doit, ab. U.S 

Unlawful preference under the act of at oy 1874, ab. 
U. 8. S. C., 209. 

Whatisa fr audulent debt? C. T., 

Whom does the assignee represent? ab. U. 3. 8. C., 500. 

See United States Marshal. 


BILL OF LADING. 
See Common Carrier. 


BILL OF REVIEW. 
The approval of the report of sale is the final judg- 
ment from which a bill J review will lie in a parti- 
tion suit, ab. S.C. Mo., 287. 
Will only lie for an error of law eppeeing in the pro- 
ceedings and judgment, ab. 8. n 
See Practice. 
BOOK REVIEWS. 
“American Decisions,” Vols. 22, 28 and 24, by A.C. 
Freeman, 431. 
Criminal Law Magazine, Vol. 1, 71. 
Dillon’s Circuit Court Reports, Vol. 5, 168, 
Dillon’s Municipal Corporations, 528. 
“High on Injunctions,” 192. 
Jacob’s Fisher’s Digest, 576. 
Kansas Reports, Vol. 24, by A. M. Randolph, 480. 
“Law of Stocks, Bonds,” etc., by F. A. Lewis, 431. 
— , of Officers and Agents of Corporations, by 
D. Thompson, 120. 
Medical Seg a Manual of, by A. 8. Taylor, 
M.D., F.R.S., etc., 
olen Reports, Vol. 71, by Thomas K. Skinker, 430. 
Nebraska Reports, Vol. 10, by Guy,A. Browne, 96. 
Pollock on Contracts, Am. Ed., by G. H. Wald, 383, 
Rapalje’s New York Reference Digest, 552. 
“Removal of Causes,’”’ by John F. Dillon, 360. 
Rhetoric as an Art of Persuasion, by an Old Lawyer, 71. 
Wood on Landlord and Tenant, 600. 
BOND. 
Failure of guardian to give, avoids sale of ward’s real 
estate, ab. 8. C. Ind., 2 
In pursuance of a State law, in aid of secession, void, 
ab. U. 8. 8. C., 18. 
Whatis the undertaking of a supersedeas bond, ab. 
U. 8. 8. C., 573. 
See Curator, Sheriff’s Bond. 


BOUNDARY. 
See “Mississippi River.” 
BRIBERY. 


Distinction beewere paying a bribe and submitting to 
extortion, ab. U. 8. 8. C., 188. 


CALVIN. 
Statement of Surrogate, of work done in his office in 
1830, note, 48. 





C HAMPERTY. 


Between plaintiff and his lawyers does not concern 

the defendant, ab., 8. C. Iowa, 575. 
CHATTEL MORTGAGE. 

A chattel mortgage of a stock in trade, which does 
not specitically authorize the mortgagee to dis- 
pose of the goods, is not necessarily fraudulent, ab., 
S. C. Mo. 262. 

Effect of stipulation that the mortgagee may take pos- 
soeaten: upon deeming himself insecure, ab. Cc. 

is 

Validity of, upon pioperty to be acquired, ab. S.C. 
Mo., 44. 

CITY OF ST. LOUIS. 

Revenue of, ab. 8. C. Mo., 70. 

CIVIL RIGHTS. 

Rights of colored citizens to trial by jury from which 
colored -. are not excluded. eal v. Delaware, 
U.8S.8.C, 

COMMON CARRIERS. 

An injury to a passengerin a o™ raises a pre- 
sumption of negligence, ab. 8. C. Mo., 216. 

Assent to contract limiting liability a in the 
bill of lading not presumed, ab. S. C. Ohio, 263. 

Contract limiting liability ; “‘solely at the risk of the 
sender.” U.,T., 457. 

Exclusion of female passenger from ladies’ car on ac - 
count of disreputable chararcter. Brown v. Mem- 
phis, ete.R Co. U.S.C. C., E. D. Tenn., 442. 

Liability for loss of goods by ~- while awaiting 
transportation, ab. 8. C. of Ohio, 

“Liability of Street Railroads a Passengers.” w. 
H. Whittaker, 176. 

Limitations of the rule requiring sound and safe 
means of transportation. Kentucky, etc. RK. Co. v. 
Thomas, Ky. Ct. App., 61. 

Log driving is not common carriage. Mann v. White 
River Log Co., with note., 8. C. Mich., 423. 

No remedy by mandamus for a refusal by common car- 
rier to carry. People ex rel. v. New York, etc. R. Co 
Note by John D. Lawson, 108. 

Railroad liable for negligence to one traveling on a 
shipper’s pass, ab. S. C. Ind,, 115. 

The shipper of goods may order them delivered to a 
different person than the consignee mentioned in 
the bill of lading, ab. 8. C..Kan., 407. 

COLLATERAL. 

Need not be returned before suit commenced, ab. 8 

C. Ind, ,21. ° 
COLLISIONS. 

Respective duties of steamers and sailing vessels, ab. 

U.S. S. C., 20. 


CONSTITUTIONAL LAW. 

A State law in aid of secession unconstitutional, ab. 
U. 8, 8. C., 18. 

A State’s right to tax its own bonds. C. T., 97. 

“ Constitutionality of Local Option Laws,” Henry 
Wade Rogers, 123. 

Construction of <> 2, art. 9. of the Missouri Consti- 
tution, ab. 8. C. Mo., 503. 

Construction of ieee prov ision requiring that the sub- 
ject-matter of an act —_— be clearly expressed in its 
title, ab. 8. C. Kan., 

Discrimination by taal taxation in favor of home 
productions, uncon ¢titutional. Webber v. Virginia, 
U.S. 8. C., 488. 

Iowa statute limiting actions for recovery of lands 
sold for taxes. Barrett v. Holmes, U. S. 8. C., 200. 

“Legislative Power to Regulate Railroad Franchises, , 
G. D. Bantz, 194. 

“Limits to Legislative Power inthe Passage of Cura- 
tive Laws.” T.M. Cooley, 2. 

Limitations upon the issue of municipal bonds, ab. 
U. 8.8. C. 43. 

“Local Option— A Rejoinder to Charles R. Grant.” 
Henry Wade Rogers, 36. 

“Local Option in Ohio—A Reply to Henry Wade Rog- 
ers.” Charles R. Grant, 314. 

Ordinance forbidding the letting, generally, of prem- 
ises to prostitutes. C. T., 409. 

Power of the lower house of Congress to punish for 
contempt, ab. U.S. 8. C., 33 

a by implication. State ex rel. v. Gaines, S. C. 

‘enn 2 

Repeals by implication. Home Ins. Co. v. Taxing Dis- 
trict, 8. 0. Tenn. , 589. 

Repeal of law giving . remedy to creditors of munici- 
palities, ab. U. 8.8. -, 404 
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CONSTITUTIONAL LAW—Continned. 

State right to regulate the use of patented property. 
State ex rel. v. Bell ‘Telephone Co., 8. C. Ohio, 595. 
“Titles of Legislative Acts.” Fr ank W. Peebles, 99. 

See Remainder. 


CONSIDERATION. 

“Antecedent Indebtedness as a Valuable Considera 
tion.” O. F. Bump, 26. 

See Contract. 

CONSPIRAOY. 
“Evidence of Conspiracies.” 
CONTEMPT. 

County commissioners, to whom a mandamus is di- 
rected, are not liable for contempt for the disobedi- 
ence of the county clerk and treasurer. United 
States v. Labette Co., 36. 

CONTINUANCE. 
Notice of, in justice’s court, ab. 8. C. Kan., 118. 
See Practice. 

CONTRAOT. 

Agreement for extensicn * one of payment, what 
constitutes, ab. 8. C. Wis., 

“Agreements to Compromise a cutions,” Jrish Law 
Times, I, 270; 

A judgment against a joint maker of a note is a bar to 
an action against other makers, ab. 8. C. Ind., 261. 

An assignment of a bond and mortgage will be con- 
strued in accord with its plain meaning, notwith- 
standing it is unskilfully drawn, ab. U.S. 5. C., 164. 

“Antecedent Indebtedness as a Valuable Considera- 
tion.’”’ O. F. Bump, 2. 

A sale conditioned thatthe title shall remain in the 
seller, construed as an absolute sale, ab. U. 8.8. C 


Wm. L. Murfree, Jr., 242. 


“Catching Bargains.” Jrish Law Times, 413. 

Consideration for a conveyance of mortgaged prem- 
ises to mortgagee, ab. 8. C. Ind., 261. 

Construction of a pledge as collateral, ab. 
Mass., 42 

5 Jontracts by Telegraph.” C.G. Tiedeman, 365. 

Contract for sale of public office, void, ab. Ky. Ct. 
App., 239 

“Contract to Leave by Will,” Solicitors’ Journal, 98 

“Effect of Destruction of Buildings upon Contract for 
Sale.” E. A. Marshall, 79. 

Effect of misrepresentation of legal effect of instru- 
ment, ab. 8. C. Ind., 213. 

Entirety of consideration, ab. 8. C. Ohio, 23. 

“Impossibility of Performance, as a Defense.” C.G. 
Tiedeman, 4. 

Lunatic’s accommodation paper. C. T., 577. 

Marriage as a Ry wy consideration. Prewitt v. 
Wilson, U. 8. , 249. 

Note given for pone all debt, extinguishment, ab. 
3. C. Ind., 528. 

Promise to indemnify for a recognizance in a crim- 
inalcase. Anderson v. Spence, 8. C. Ind. 562. 

Recovery of money paid upon an illegal executory 
contract, Congress Spring v. Knowlton, 224. 

Recovery of value sone contract to pay Confederate 
doilars, ab. U. 8.8. C., 451. 

Recovery upon altered contract, ab. U. 8. 8. C., 476. 

Rescission of a wagering contract, ab. 8. C. Ohio, 95. 

Rescission of; executory contracts only can be re- 
scinded. Smith v. Hughes, 17. 

The relinquishment of dower a valuable considera- 
tion, ab. S.C. Ind., 357. 

The acceptance of a bridge will not amount to a 
waiver of defects ~ a unless the defects were 
known, ab. 8. C. Mo., 

The common-law tg re if one of two or 
more joint promisors or obligors should die, his rep- 
resentatives were at law discharged, and the sur- 
vivors alone could be sued,” has nev 4 been a part 
of the law of Indiana, ab. 8. C. Ind., 33: 

To make a tender of a deed not drawn in : accordance 
with the Sone: of the coment, not a sufficient per- 
formance, ab. S. C. Kan., 

To render a note a valid nenee security,there must 
have been an actual consideration. Walker v. Car- 
leton, 8S. C. ILL., 253. 

What constitutes a consummation of, ab. 8S. 

What facts will constitute duress in signing note for 
the debt of another. Solinger v. Earle. Note by F. 
W. Peebles, N. Y. Ct. App. 79. 

Where a municipality issues and sells bonds void be- 
cause of misrepresentations upon their face, the 


8S. J. C. 


C. Kan., 








CONTRACT—Continued. 
transaction is a borrowing, 
maintained for money had and received. 
Louisiana v. Wood, U.8.8. C., 13. 

What constitutes an executory contract. 
Hughes, 17 

Where the consideration of a mortgage is an entirety, 
if a part of it is illegal,the taint attaches to the 
whole transaction. Me Quade v. Rosencrans, 475. 

Wife’s signature to mortgage of homestead a valuable 
consideration, ab. 8. C. Kan., 427. 

See Duress, United States Mail. 

CONVEYANCE, 

Construction of a restriction in a deed from erecting 
e building within ten feet of the street line, ab. 8. J. 
. Mass., 93. 
Bretirinin ned 
Kan., 407. 
Liability for accrue + interest upon a mortgage men- 
tioned in a deed, is +. breach of a covenant against 


and an action may be 
City ot 


Smith v. 


an equitable interest in land, ab. 8. C. 


incuinbrances, ab. 8. J.C. Mass. , 860. 

“Nature and i Tect of a Quit-Claim Deed.” W.B. 
Martindale, 127 

Where a deed from t! and mother to the son 
is expressed to be for “the better support and main- 


tenance” of the grantors, such support, etc., isa 
part of the consideration, and not a condition sub- 
sequent, ab. 8. C. Ind., 142 
See Insanity, Title. 
COPYRIGHT. 
“Literary Property.’ 
Of Law Reports. C. 
CORPORATION. 
Acts by less than a quor um of directors, invalid, ab. 
Eng. High Ct., Ch. Div. 
Agreements among — kholders limiting their liabil- 
ity, ab. 8. J. C. Mass., 
Alteration and ponent of charter of railroad 
company by the legislature, ab. U. 8. 8. C., 284. 
Effect of repeal of a general corporation law upon 
the corporations formed under it, ab. 8. J. C. Mass., 
239. 


Henry Wade Rogers, 338. 
T., 313. 






with 
Union 


Fraudulent understanding of a coal contractor 
directors of a railroad company. Wardell -v. 
Pa. R. Co., U. 8. 8. C. 559. 

Levy of executions upon stock. ©. T., 73. 

Person holding stock as collateral, not entitled to 
transfer, ab. 8. C. Ohio, 95. 

Signing the constitution and by-laws not essential to 
membe rship, ab. 8. J. C. Mass., 237. 

“The Doctrine: of Ultra Vires; under what: Circum- 
stances and in whose Favor it is Applicable.’ J.C. 
Harper, 386. 

What constitutes 
C., 42. 

“What is a Sufficient Transfer of Corporate Stock to 
Pass the Title.” B. B. Boone, 198. 

See Stockholder, Ultra Vires. 

COSTS. 

Clerk’s fees on tax sales. 
C. Tenn., 592. 

In a replevin suit, where the wrong property is seized 
should be taxed against plaintiff, ab. S. C. Ga., 118. 
Official character of a defendant in proceedings for 
mandamus no defénse against the awarding of costs, 

ab. U.S. 8. C., 188. 


COTENANCY. 


a subscription to stock, ab. U.S. 5 


State, ex rel. v. Gaines, Sup. 


Lien for contribution for repairs. Alexander v. Elli- 
son, Ky. Ct. App., 
Subrogation of co- tenant for repairs made, incum 


brances cleared off, etc., ab. 8. C. Tl, 166. 


COUNTERCLAIM. 


In an action to foreclose a mortgage, ab. 8. C. Ohio, 23. 
COUNTY BONDS. 
Are negotiable paper, ab. U. 8. S. C., 599. 
COUNTY WARRANTS. 
How far negotiable instruments, ab. U. 8. 8. C., 547. 
COURT. 
Power of, 1n Indiana to call an attorney to sit as judge 
pro tempore, ab. 8. C. Ind , 333 
COU RT OF CLAIMS, 
Constitutionality of the act establishing, ab. U. 8.58. 
C.. 66. 
COVENANT. 
Of seizin, what constitutes 
Hughes, 8. C. Wis., 17 
ee Conveyance. 





a breach of. Smith 
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CREDITORS. 
Rights of, not affected by fraudulent conveyance of 
partnership funds to pay individual debts. Hartley 
y. White, S.C. Pa., 15 


GRIME. 
Statistics of crime in Europe, note, 96. 


CRIMINAL LAW. 

A dwelling house situated upen the land of another 
may be the subject of conversion, ab. 8. C. Ind., 142. 
An indictment need not negative exceptions con- 

tained in another statute, ab. 8. C. Mo., 26 

An instruction that: ‘Facts and circumstances to be 
considered against the accused must be proved to be 
true beyond all reasonable doubt; and those tending 
in his favor need only be proved Dy evidence suffi- 
cient to cause a reasonable belief of their truth,’ 
held, error, ab. 8. C. Ind., 261. 

Before a person tan be sentenced, he must be taken 
before the court and asked w hether he have any le- 
gal cause to show why judgment should not be en- 
tered, ab. 8. C. Kan., 119. 

Defendant’s evidence as a basis for an instruction, ab. 
8. C. Mo., 550 

Defendant must be convicted as charged, or not at all, 
ab. 8. C. Mo., 

Distinctions betw. een burglary and larceny, ab. S.C. 
Ga., 118. 

If a party permits two months to elapse after an af- 
front, and then seeks the insulter and shoots him, 
such affront will wwe ed an assault with intent 
to kill, ab. 8.C.G 

In a murder trial, hela, error to reject evidence of the 
fighting, ruffianly, desperate character of the de- 
nese and the defendant’s knowledge of such facts, 
ab. 8. C. W is., 47. 

Ina wlai for burglary, the fact that the person whose 
house was broken into, being a lawyer, assisted in 
- RO win a will not affect a verdict of guilty, 

C. Wis., 47. 

sania asa defense to homicide, ab. 8. C. Kan., 427. 

“Once in jeopardy,” ab. 8. J. C. Mass., 68. 

Prosecution of the Mormons. C. T., 361. 

Right of the victim of a crime to appear as prosecut- 
ing counsel, note, 24. 

The assumption ina criminal Srial that a crime has 
been committed, is error, ab. 8. C. Ind., 47. 

The question of whether the defendantis under age, 
must be raised in the trial court, and not by habeas 
corpus, after he has been sentenced, ab. S. C. Mo. 574. 

Variance of indictment and proof, ab. 8. J. C. Mass., 
68. 


What eee ste a new count in an indictment, 
ab. s. J. C. Mass., 
Where the record al no entry of any wes, the ver- 
dict will not be sustained, ab. 5. C. Ind., 
See Evidence, Perjury. 
CURATIVE LAWS. 
“Limits to the Power of the Legislature in the Passage 
of.” T. M. Cooley, 2. 
CURATOR. 
His bond is the measure and limit of his liability, ab. 
8. C. Mo., 382. 
CURTESY. 
Effect of a convey ance i | the husband upon his estate 
by the, ab. 8. C. Mo., 
DAMAGES 
Awarded for a friv oe writ of error sued out for de- 
lay, ab. U. 8.8. C. 


Bad ‘character of soamaaet evidence in mitigation of, 
in an action for slander, ab. 8. J. C. Mass., 69. 

“Exemplary Damages.”’ Ww m. L. Murfree, Sr., 1., 529; 
Il., 554, and III., 577. 

For assault and batter y should not be punitive unless 
there was malice and gross outrage, ab. 8. C. Mo., 356. 

For personal injury, quantum, ab. 8. C. Wis., 67. 

For right of way for railroad do not include the liabil- 
ity of teams to be frightened by the proximity of 
the railroad, ab.S. C. Kan., 119. 

Measure of, for breach of contract of sales of good- 
will of business, ab. 8. C. Ohio 23. 

Measure of, for personal injury; interruption of busi- 
ness, ab. 8. C. Wis., 478. 

Nominal, for breac h of covenant of potas until after 
eviction. Smith v. Hughes, 8S. C. Wis., 

“Remoteness of © Jonsequential Deindeee,” Irish Law 
Times, I, 534, and II, 583. 

Remoteness of Damages. . T., 553. 


When he, upon, ~ not be allowed, ab. 8.C. J 


Mo., 28 





DAMAGE S—Continued. 

Verdict of $2,000 punitive damages sustained in an ac- 
tion for libel, ab. 8. ©. Wis., MO 

See Death by Wrongful Act, Slander and Libel. 

DEATH BY WRONGFUL ACT. 

Action under the statute of another State. Leonard 
v. Columbia Steam Nav. Co., 377. 

Action under the iaw of another State. Corresp., 432 

“Dennick vy. Central R. Co. of New Jersey again.” W. 
H. Bailey, 487. 

Extra- territorial force of statutes. Dennick v. Central 
R. Co. of N. J., with note by M. A. Low, 393. 

In Massac husetts no civil liability for, ab. S. J. C. 
Mass., 237. 

Measure of damages for killing a child, ab. 8. C. Ind., 

“Was Death by Wrongful Act, Default or Negligence 
Actionable at Common Law? If so, by Whom could 
the Action be Brought?’ F ontaine T. Fox, Jr., 464. 

DECEIT. 
Misrepresentation as to the solvency of another. C. 
? 

Misrepresentaiion in the prospectus a a p CoRORE 

Arkwright v. Newbold, Eng. Ct. App., 
DEDICATION. 

ener of, and evidence of acceptance, ab. S.C. 
Mo., 

See aaiiaieaitinen. 

DEED. 

A failure to object to an imperfect deed, when offered 
in evidence, does not impart to it any efficacy as a 
conveyance, ab. 8. C. Mo., 286. 

Construction of a condition against building on the 
street line, ab. S. J. C. Mass., 

Possession of, as evidence of delivery, ab. S. C. Wis., 
48. 


What constitutes a breach of covenant of seizin. 
Smith v. Hughes, 8. C. Wis, 17. 
DEFAULT. 
See Appellate Practice. 
DEMURRER. - 
“Demurrer to Evidence.”” Wm. L. Murfree, Sr., 434. 


DEPOSITIONS. 

Instruction as to the inferiority of, as evidence, ab. 
S.C. Ind.,2 

See Evidence. 

DIES NON. 
Sunday lawin Wisconsin. C. T., 553. 
DISTRICT OF COLUMBIA. 

Colored schoolsin, ab. U. 8. 8. C., 381. 

U. S.Rev. Stat. §,558 making a party incompetent in an 
action with a personal representative to testify as to 
the acts and statements of deceased, applies to ag 
courts of the District of Columbia, ab. U. S. 8.C., 

DOMICIL. 
“Change of Domicil.”” Henry Wade Rogers, 51. 


DOWER. 

In land, which has been sold for purchase money, ab. 
Ky. Ct. App., 211. 

In real estate, as agaimst debts of deceased husband, 
ab. 8. C. Ind., 213. 

DURESS. 

A payment, under direction of a magistyate, by the de- 
endant on a criminal charge not necessarily a pay- 
ment under duress. Felton v. Cregory, 8. J. C. 
Mass., 153. 

As to prine ipal is no defense to surety,ab. 8. J. C. 
Mass., 165. 

Commands from mistress to servant to submit toa 
medical examination for the purpose of ascertain- 
ing if she is in the family way, will not constitute dn- 
ress. Latta v. Braddell, 282. 

Threats of imprisonment und threats to do bodily 
harm, ab. S&S. C. Ind., 115, 

Threats of the prosecution and imprisonment of the 
defendant’s son may constitute duress,ab. 8. J.C 
Mass., 453. 

EJECTMENT. 

Facts constituting an equitable defense, ab. S.C. Mo., 

309. 


EMBEZZLEMENT. 
By broker of money entrusted to him for the purpose 
of stock gambling. Commonwealth v. Cooper. 8.J. 
C. Mass., 208. 
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EMINENT DOMAIN. 
Measure of compensation, ab. S. J.C. Mass., 69. 
Property already devoted to public use can not be 
taken again for the same use, ab. 8. C. IIl., 258. 
The compensation for land taken for public use is the 
value of the land, ab. 8. C 
‘The exercise of, can not constitute a breach ot cov- 
enant of seizin. Smith v. Hughes, 8. C. Wis., 17. 
EMPLOYERS’ LIABILITY ACT. 
Practical operation. C. T., 50. 
EQUITY. 
A court of equity will not enforce a contract which is 
fraudulent in part, ab. S.C. Mo., 216. 
Acquired by purchaser at an administrator’s sale 
against the heirs, although the administrator’s deed 
is imperfect and informal, ab. S.C. Mo., 16 
Conflicting équities of two clients of the same dishon- 
est solicitor. Allen v. Ld. Southampton, with note, 


278. 


+, 258. 


Marrying a ward in chancery, note, 72. 

No general jurisdiction to restrain an insolvent cor- 
poration from executing a lease, ab. S. J.C. Mass., 
92. 


The rule prohibiting one of two persons who are 
mutually interested in the same land from acquir- 
ing a tax title to the prejudice of the other does not 
apply to first and second mortgagees. Conn. Mut. 
L. Ins. Co. v. Bulte. S.C. Mich., 87. 

Where one has been fraudulently induced to make a 
part payment, effect of notice ef the fraud _ upon 

‘“c Subsequent payments. Sonstiby v. Keeley. U.S.C. 
C., D. of Minn., 206. 

Will not relieve from a mistake in law, where there is 
no fraud or imposition, ab. 8. C. Mo., 45. 

See Married Woman, Mistake. 


ESCROW. 


A state of facts tending to show was S ee ery of a 

deed was in escrow, ab. 8. C. Mo., 
ESTOPPEL. 

As to what facts does a judgment operate as, ab. S8.C. 
Ohio, 263. 

Burden of proof,ab. S.C. Wis., 552. 

*“Estoppel by Conduct—Scienter.” R.T.Holloway, 29. 

By false representation, tetany made as to the 
title of land, ab. 8. C. Mo., 406. 

How far is acounty concluded from pleading an off-set 
to county warrants, which were in existence at the 
time of their issue, ab. U.S. 38. C., 548 

Maker of note not estopped to set up alterations made 
after execution, by statements made to purchaser, 
if made without knowledge of the alteration. Koons 
v. Davis, 8. C. Ind., 60. 

Of mortgagee, who lies by after default and permits 
improvements to be made upon the premises. Mas- 
terson v. West End Narrow Gauge R. Co., 186. 

Receipt given by one whose goods have been seized 
by an officer, will estop him from an action, ab. 8. 
C. Wis., 140. 

The obligo”s on a bond given in pursuance of a State 
law in aid of secession, are estopped from pleading 
its invalidity, ab. U.S. 5. C., 

To deny the genuineness of a forged bill of exchange 
by silence. McKenzie v. British Linen Co. H. Es 
419. 

To prove that goods sold under 
belong to one partner exclusively, ab. 
334. 

EVIDENCE. 

Admissibility of evidence as to aie testimony 
on former trial, ab. 8. C. Kan., 

Admissibility of parol ev idenc e ys vary written in- 
struments, ab. Ky. Ct. App., 239. 

An objection to a deposition must be made »y motion 
to suppress before trial, ab. 8. C. Mo., 262. 

“A Phase of the Burden of Proof in Actions on Prom- 
issory Notes Payable to Bearer.” Stephen H. Tyng. 


5. 


a firm name in fact 
8S. J. C. Mass., 


922. 
A sheriff s deed prima facie evidence of the recitals 
contained therein, ab. 8S. C. Mo., 286. 


Asto grounds of attachment, ab. S. C. Kan., 22. 

A witness has a right to state whether. when he left 
the State, he did so with intent to defraud his cred- 
itors, ab. 8. C. Ind. llé 

A witness who was a newspaper reporter permitted 
to refresh his memory by looking at the newspaper 
report prepared by himself, ab, 8. J. C. Mass., 69. 

Burden of proof to Peal facts constituting an es- 
toppel, 8. C. Wis., 





| Privilege of debt for purchase money 
. 


EVIDENCE—Continued. 

Deed of trust acknowledged before the trustee as ne- 
tary, ab. S. C. Mo., 502. 

*“Demurrer to Evidence.’’ Wm. L. Murfree, Sr., 434. 

Effect of a confessionof a crime made under the in- 
fluence of threats, ab. 8. C. Ind., 26 

“Evidence as to Character.’’ Law Times, 414. 

“Evidence of Conspiracies.” Wm. L. Murfree, Jr., 242. 

Fact of sale of an altered instrument to prove a fraud- 
ulent interest, in a prosecution tor forgery, ab. 8.C 
Ga., 118. 

Facts admissible to show a motive fora murder, ab. 
8. J.C. Mass., 260. 

Fatal variance in allegata and probata, ab. 8. C. Mo., 455. 

Husband incompetent in an action by the wife for 
assault and battery, ab. 5. C. Mo., 356. 

Incompetency of wife to testify to act of deceased 
husband under sec. 4014 Mo. R. S., ab. S. C. Mo., 267. 
In action for damages for misrepresentations in the 

sale ot real estate, competency of the evidence of a 
third =m! as to representations made, to him, ab. 
S. C, Ind., 3 

In action for death of railway employee, ab. 8. C. 

27. 

In an action for slander the whole conversation is 
competent as a part of the res geste, ab. 8. J. C 
Mass., 166. 

In an action for the price of coal it isnot necessary to 
show public weighing in accordance with the statute, 
ab. S. J.C. Mass. 138. 

In action of negligence, of incompetency of fellow- 
servant. McDermott v. Hannibal, etc. R. Co., 8. 0. 
Mo., 571. 

Instruction as to inferiority of depositions, as, ab. 8. 
C. Ind., 21. 

It is within the discretion of the trial court to permit 
leading questions, sb. 8. C. Ind., 116. 

Of handwriting by comparison of hands, ab. 
Mo., 502. 

Of malicious intent in case of homicide, ab. 8. C. Kan., 
427. 


Kan., 


s. C 


Of the condition of the country in an action against 
administrator for money stolen from him, ab. 8. C. 
Mo., 550. 

~ undue influence in the execution of a will. 

Miller, 8. C. Pa., 445. 

Parol evidence admissible to prove the real date of a 
mortgage, ab. 8. J. C. Mass. 238 

Parol evidence admissible to show that the written 
contract was substituted, and was a fraud,ab., 8. J. 
C. Mass., 215. 

Pennsylvania statute as toinsurance cases. C. T., 577. 

Positive and negative, weight of, respectiv ely, ab. S 
C. Wis., 67. 

Possession of deed as evidence of delivery, 
Wis., 

Proof ot former marriage in a bigamy case, where 
there is long absence and conflicting presumptions. 
Regina v. Willshire, Eng. High Ct. Crown Cas., 400. 

“Proof of Handwriting.’’ Sheldon G. Kellogg, 507. 

Transcripts from the records of the treasury depart- 
ment as evidence against delinquent revenue offi- 
cers, ab. U.S. S. C., 165. 

Relative weight of written and verbal, ab. 
287. 

Weight of evidence to overcome the acknowledgment 
of a deed as showing its execution, ab. 8. C. IIl., 166. 

Weight of, required in civil cases, ab. 8. C. Ind., 261. 

What is sufficient to take a case of personal injury by 
negligence to the jury, ab. 8S. C. Wis., 454 

What are privileged communications between hus- 
band and wilte, ab. 8. C. Ohio, 95. 

When secondary evidence of the contents of a tele- 
gram is admissible, ab. S. C. Kan., 501 

When the account books “ a plaintiff may be put 
in evidence, ab. 8. C. Ga., 

Where question is Soacane acaae = incompetent or 
irrelevant answer, ab. 8. C. Kan., 


See Negligence, Partnership, vera 


Stokes 


ab. 8. C. 


Ss. ¢ 


». Mo., 


Ww ill, Witnesses, 
EXECUTION. 
What municipal property is subject to, ab. U. 8.8. C. 
19. 
EXEMPTION. 


Exemption must be claimed, 
out, ab. 8S. C. Wis., 139. 


and property pointed 


does not create 
a lien, ab. Sup. Ct. Mo., 406. 
“The Right of Exemption as Applied to Partnership 


Property.” W. L. Stonex, 362. 











606 THE. CENTRAL 


LAW JOURNAL. 








EXTRADITION. 

Bypraire discretion in the delivery of fugitives. C. 
T., 529. 

FEDERAL JURISDICTION. 

Of an action on a bond in pursuance of an unconstitu- 
tional State law in aid of secession, ab. U.S. 8S. C.,18. 

Of the Supreme Court ee a writ of error from a 
State Court, ab. U. 8. 8. C., 11: 

FEDERAL COURTS. 

Follow State courts. Sonstiby v. Keeley. U.S.C. C. 
District ot Minn., 206. 

For the purposes of jurisdiction of Federal courts, 
National bank is to be regarded as citizen of the 
State where located. St. Louis Nat. Bk. v. Allen, 

U. 8. C. C., District of Iowa, 154. 
risdiction under the Eleventh Amendment, ab. U. S. 
c 





See Writ of Error. 
FEDERAL SUPREME COURT 
Ex-Justice Strong on the Necds of the Supreme Court. 
C. T., 505. 
Nominations for the vacancy. C. T., 241. 
Vacancy. C. T., 1. 
FIXTURE. 
A sign attached te the wall not a, ab. Eng. Bkcy Court, 
235 





Property of tenant mortgaged by landlord, ab. 8S. J. 
C. Mass., 405. 


FORGERY. 
Adoption of signature by silence. McKenzie v. British 
Linen Co., H. L., 565. 
Ot w —— forgery can be predicated, ab. S. 
C. Ga., 
What witkings can be the subject of, ab. S. C. Ga., 118. 
See Estoppel. 
FRAUD. 
“Adulteration of Food and Drugs,’ Irish Law Times, 
343. 


“Catching Bargains,” Irish Law Times, 413. ‘ 

Innocent purchaser of real estate, ab. 8. C. Kan., 502. 

Liability of officers of a bankrupt corporation, ab. U. 
S.S. C., 426. 

Release of the land mortgaged to secure notes with- 
out their payment or surrender, ab. U.S. S. C., 188 
To sustain the allegation ot fraud, it must appear that 
complainant was »mposed upon, ab. U.S. 8. C., 332. 

See Contract. 

FRAUDULENT COMBINATION. 

What constitutes, on the part of buyers of farm pro- 

duce, ab. 8. C. Ww is., 140. 
FRAUDULENT CONVEYANCES. 

A judgment recovered subsequently to a fraudulent 
conveyance will not operate as a lien upon such 
yg hg In re Estes. U. 8. C.C., Dist. Oregon. Note 

y G. D. Bantz, 136. 

“Antecedent Indebtedness as a Valuable Considera- 
tion.” O.F. Bump, 26. 

Before a suit can be brought to set aside, there must 
be judgment and return nulla bona, ab. Ky. Ct. App., 
238. 


By a bankrupt can only be attacked by the assignee, 
ab. U.S. S. C., 308. 

Evidence to account for a failure to take possession of 
personal property upon sale, and to show good faith, 
ab. 8. C. Kan., 94. 

Facts to show the fraudulent character of the con- 
veyance, ab. 8S. J. C. Mass., 405 

Insolvency, a sine qua non, ab. 8. C. Mo., 

of |g omaytne assets to pay indiv dual ‘aan, ane 

firm creditors. Hartley v. White,S. C. Pa., 1 5. 

Requisite allegations in an action to set aside 4, ab. 

8. C. Ind., 358. 


Rights of innocent grantee for valuable consideration, 


ab. 8. J. C. Mass., 429. 

The conveyance, by a debtor to his children, of pas 
purchased with his wife’s money, is not a, ‘ab. Ss. C. 
Ind., 142. 

To establish a fraudulent preference, proof of the 
knowledge of the grantee must be shown. Rechling 
v. Byers, 8. Ct. Pa., 402. 

Where the grantee has paid a valuable consideration, 
the conveyance will not be declared void. unless the 
grantee - cognizant of the intended fraud, ab. 8. 
C. Ind., 

See cmeteok Mortgage. 





FRAUDULENT PREFERENCE. 

What constitutes “causing his goods to be taken on 
execution,” within meaning of the bankrupt law, 
ab. U.S. 8. C., 42. 

GARNISHMENT. 

Payment of garnishee’s costs out of a fundin court, 

ab. 8S. C. Wis., 479. 
GUARANTY. 

“Executors and Continuing Guaranties.” Horace W. 
Monckton, 410. 

Release of guarantor by failure to give notice of non- 
payment and maker’s insolvency meanwhile, ab. 8. 
C. Kan., 478. 

What is a verbal, within the statute of frauds, ab. S. 
C. Ohio, 95. 

GUARDIAN AND WARD. 

A gift from ward to guardian is presumptively due to 
undue influence and void, and the burden of show- 
ing contrary is upon him, ab. 8S. C. Mo., 355. 

Effect upon liability of a surety on a guardian’s bond 
of achange by the court in an order of sale of real 
estate, ab. 8. C. Ind., 46. 

Failure of guardian to give bond, avoids sale of 
ward’s real estate, ab. S. C. Ind., 21. 

HABEAS CORPUS. 

See Criminal Law. 

HIGHWAYS. 

Use of, by railroad company; remedy of individual. 

Railroad Co. v. Twine, note by M. A. Low, S. C. Kan., 





A widow who has sold her dower interest in the 

homestead and bought it back again, is not thereby 

| estopped from setting up a Claim of homestead 
against her husband’s creditors, ab. 8S. C. Mo., 309. 


Forfeiture - by ceasing to be the head of a family , ab. 
s.Cc. ll 


| Ho HOMESTEAD EXEMPTION. 


Rights of second wife in homestead acquired by first 
wife under a statute subsequently repealed, ab. 8. J. 
C. Mass., 453. 
Validity of the Texas homestead laws in Federal 
court, ab. U. 8. 8. C., 43. 
| What is purchase money? C. T., 169. 
| HUSBAND AND WIFE. 
Contract between, will not be enforced for benefit of 
| third parties, ab. Ky. Ct. App., 211. 
} Conveyance by ee oN under the Revised Statutes, 
| D. C., ab. U. 8. S.C. 
| Ev idence of coercion on duress of the husband in 
| 
| 
| 





making contract must be clear and satisfactory, ab. 
8. C. Wis., 551. 
Husband’s business upon wife’s 
Mass., 166. 
Liability of wife for necessaries, ab. Ky. Ct. App., 239. 
Miscegenationin Texas. C. T., 217. 
. Right of husband as tothe burial place of his dead 
| 


sapital, ab. S. J.C 


wife, ab. 8. J.C. Mass., 286. 

Right of survivorship in note payable to both jointly. 
Pite v. Pile, 8.C. Tenn., 327. 

Under the Mass. statute a life policy for the benefit of 
wife becomes her separate estate, ab. S. J. C. Mass., 
259. 

What is construed to be the wife’s deed, ab. 8. C. Mo., 
216. 

Wife’s authority to pledge her husband’s credit. De- 
benham v. Mellor, H. L., Note—Editor, 8 

See Evidence, Parties, Private International Law. 

IMPORT DUTIES. 
Duties on imports, ab. U. 8.8. C., 
Instruction to jury as to whether cert 1in argols were 
Dont 





“argols crude” or refined, ab. U.S. 8. Cc 
Paintings on porcelain are not p hada china, ab. 
U.S. 8. C., 526. 


INCUMBRANCE. 

See Conveyance. 
INDICTMENT. 

See Criminal Law, Perjury. 
INFANCY. 

A complaint charging that plaintiff’s minor son had 
been employed against his will and was killed 
through defendant’s negligence states a cause of 
action, ab. 8. C. Ind., 260. 

Duty of court of equity. as to the custody ef minor 
children. Jn re Bort, 8. C. Kan., 495. 

Right ol insolvent father to emancipate his child, ab. 
5. C. Wis., 68. 
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INFANCY—Continued. 

Service of process on infants who are represented by 

guardian ad liten. McAnear v. Epperson, 8S. C. Tex., 
INJUNCTION. 

Procuring a second injunctional order, not contempt 
of the first, ab. S.C. Wis., 479. ; 

To prevent the collection of taxes illegally assessed, 
ab. S.C. Mo., 503. 

What sufficient grounds for enjoining the judgment of 
a justice of the peace, ab. S. C. Mo., 167. 

Where a chancellor has refused an injunction upon a- 
doubtful state of facts, the court will not control his 
discretion, ab. 8. C. Ga., 118. 

INNKEEPERS. 
** Bona fide Travelers.” 
INSANITY. 


The deed of an insane person conveys no title, ab. 
Ss. J. C. Mass., 259. 


Lrish Law Times, 320. 


INSOLVENCY. 

Effect of assignment upon property in transitu, ab, S. 
C. Wis., 140. 

Right to prefer creditors in Mississippi, ab. S.C. Miss., 
191. 

Secreting goods after notice of filing petition under 
the Massachusetts statute, ab. 5. J.C. Mass., 285. 
What constitutes a fraudulent preference, ab. Ky. Ct. 

App., 238. 

See Fraudulent Conveyance. 

INSURANCE. 

Contract by insurance agent with insured contrary to 
the terms of the policy. Schoener v. Hecla Fire 
Ins. Co. S.C. Wis., 132. 

Foreign companies in Massachusetts subject to the 
‘“non-forfeiture law,” ab. 8. J.C. Mass., 429. 

Insurance broker, deemed an agent under the Wis- 
consin statute. Schoenerv. Hecla Fire Ins. Co.,8. C. 
Wis., 132. 

Missouri statute allowing damages for vexatious refus- 
als to pay policies, ab. U.S.5.C., 91. : 

’ Policy written by agent without the district for which 
he is authorized; estoppel of company. Knox v. 
Lycoming Fire Ins. Co., 105. 

What is sufficient evidence of fraudulent conceal- 
ment of facts material torisk. Knox v. Lycoming 
Fire Ins. Co., 105. 

INSURANCE, FIRE. 

A conveyance to trustee, in trust-for the wife of the 
insured, will avoid a policy under a condition 
against conveyance, ab. 8. J. C. Mass., 153. 

A mechanic’s lien upon an equity of redemption is an 
insurable interest. Royal Ins. Co. v. Stinson. U. 8. S. 
C., 538. 

An absolute deed from the mortgagee to the heirs of 
the mortgagor will constitute a breach of the con- 
dition against sale, ab. S. J.C. Mass., 453. 

Formality of the proof of loss, ab. 8. J. C. Mass., 405. 

Misrepresentations of insurance broker to the com- 
pany, ab. S. J. C. Mass., 405. 

Parol stipulation that the risk is to commence at a 
time prior to that expressed in the policy. Knox v. 
Lycoming Fire Ins. Co., 105. 

Representation in application that a building is used 
for ice-storage, ab. S. J. C. Mass., 405. 

INSURANCE, LIFE. 

Payment or tender of premium after death, ab. U.S. 
8. C., ¢ 


See Husband and Wife. 


INTERNAL REVENUE. 

The forfeiture of commissions by persons in default 
for public money, does not apply to the commissions 
allowed on proprietory stamps purchased by a man- 
nfacturer of matches to be used in his business, ab. 
U.S. S. C., 164 

Where, in a civil action against the sureties on a dis- 
tiller’s bond for certain penalties and forfeitures 
prescribed by law for the violation of the internal 
revenue laws of the United States, the answer aver- 
red that the distiller, the principal onthe bond sued 
on, had been indicted in the courts of the United 
States for the violations of the law which were al- 
leged as breaches of the said bond, and that the 
proper officials of the United States to whom the 
prosecution for the said offenses was intrusted, had, 
under the authority of an act of Congress, accepted 
a certain sum ot money in full satisfaction, compro- 
mise and settlement of the indictment and prosecu- 
tions, which were thereupon dismissed and aban- 


INTERNAL REVENUE—Continued. 
doned, it was held, upon demurrer, that the answer 
stated a good and sufficient defense to the action. 
Onited States v. Chouteau, U. 8. 8. C., note by Ches- 
ter H. Krum, 455. 
INTEREST. 
On damages, when not allowed, ab. 8. C. Mo., 287. 
Rate upon note after maturity, ab. 8. C. Ind., 47. 
INTOXICATING LIQUORS. 

Recovery of penalties for selling to minor, ab. 8. J. C 

Mass., 165. 
JUDGMENT. 

A judgment of dismissal of a bill for specific perform- 
ance of a contract, and of a counterclaim asking 
for rescission, is no bar to an action for recovery of 
money paid on the agreement, ab. 8. C. Ohio, 263. 

A judgment will not be reversed becausoa it includes 
attorney’s fees, although the complaint did not al- 
lege their value or make specific claim for their re- 
covery, ab. 8. C. Ind., 33. 

Effect of an appeal upon a judgment asa bar, ab. 8. 
C. Ind., 213. 

Final settlements, etc., inthe Probate Court are res ad- 
judicata, ab. 8. C. Mo., 382. 

In partition is not open to collateral attack on the 
ground that due notice has not been given, ab. U. 
5. S. C., 332. 

“Judgment of Courts of Sister States; 
and Credit.’” A. L. Merriman, 482. 

Not vitiated by informal entry upon record. Hartley 
v. White, S. C. Pa., 15 

Of dismissal in an action to enjoin the negotiation of a 
note, will not work an estoppel from setting up fraud 
or want of consideration in an action on the note, 
ab. S. C. Ohio, 95. 

Of quieting title precludes one from asserting any ad- 
verse interest, ab. 8. C. Ind., 116 

Recovery on part of a divisible cause of action, when 
a bar to second action, ab. 8. C. Ind., 20. 

The approval of the report of sale is the final judg- 
ment in a partition suit, ab. S.C Mo., 287. 

The lien of a, is subject to subsisting equities at the 
time of recovery, ab. S.C. Ind., 357. 

See Record. 


JUDICATURE ACTS. 
In England, practical operation of. C. T., 97. 
JUDICIAL REFORM. 

Causes of overcrowded dockets. C. T., 25. 

Haste at nisi prius and magistrates’ courts. 

In Missouri. C. T., 217. 

In Ohio, action of the bar association. C. T., 25. 

Proposed constitutional amendment in Missouri, 
corresp., 310. 

Proposition for 
courts. C. T., 25 

JURISDICTION. 

Conflict of, between Federal and State Courts, ab. U. 
8. S. C., 67. 

Defects in the petition of guardian for sale of ward’s 
realestate do not affect the court’s jurisdiction, ab. 
S.C. Ind., 21. 

Of Federal courts, where national banks are parties, 
ab. U.S. S. Q, 599 

JURY. 
A sharp rebuke to a, note, 144. 
JURY TRIAL. 

Evidence in cases of misconduct of juries. Poole y. 
Chicago, etc. R. Co., U. 8. C. C. Dist. lowa, 492. 

Ordering the arrest of witnesses in the case in the 
presence of the jury, is error, ab. S. C. Ga., 117. 

Refusal to submit special issues, which are substan- 
tially submitted, not error, ab. 8. C. Wis., 67. 

Right to specific findings, ab. 8. C. Kan., 406. 

Separation of jury in a murder trial no ground for 
new trial, ab. 8. C. Wis., 479. 

Uncontroverted facts need not be submitted, ab. 8. C. 
Wis., 67. 

See Criminal Law. 

LACHES. 
Inordinate delay as a proof of, ab. U. 8. 8. C., 332. 
See Mistake. 

LAND GRANTS. 

‘To railroads, conflicting homestead pre-emption, ab. 
8. C. Kan., 94 


‘Full Faith 


C. T., 49. 


intermediate Federal appellate 





Where settlements have been made; alternative right 
C - 


to indemnity, ab. U. 8.S. C., 115. 
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LAW OF WAR. 
Papers of friend in enemy’s country, ab. U.S. 8. C., 
ioe 


LAW REPORTS. 

Copyright of. 

LEASE. 

A contract for mining | oe held to bea. 
Huntsville, etc. Coal C 

Construction of a cov iaane for renewal, ab. 8S. J.C. 
Mass., 

Construction ; payment of rent and taxes held a con- 
dition precedent to the removal of buildings, ab. 8. 
J. C. Mass., 238 

LEGISLATURE. 

“Limits to the Power of, in the Passage of Curative 

Laws.” T. M. Cooley, 2. 
LEGISLATIVE PRIVILEGE. 

Power of the Lower House of Congress to punish for 

contempt, ab. U. 8. 8. C., 331. 
LEVY. 

See Fraudulent Conveyances. 
LIEN. 

Equitable, upon co-tenancy property for contibution 
for repairs. Alexander v. Ellison, Ky. Ct. App.,,10. 

Of drafts drawn against shipment, ab. 8. C. Kan., 
407. , 

Priority of mortgage to secure future advances over 
judgment rendered before the advances aré made. 
Ackerman vy. Hunsicker, N. Y. Ct. App., 593. 

Priority of supply liens over railway mortgages. C. 
T., 337 


C. T., 3138. 
Austin v. 


See Mortgage. 
LIFE ESTATE. 
A widow tenant for life under 
not incumber the fee, ab. 8. C. 
See Will. 
LIMITATIONS 
L Effect of a tenancy by the curtesy upon the running 
of the statute, ab. 8..C. Mo., 71. 
Facts to constitute an interruption of adverse posses- 
sion, ab. 8. J. C. Mass., 93. 
Mortgage not a “written contract to pay within the 
meaning of the statute,” ab. Ky. Ct. App., 239 
Part payment to take a case out of the statute of lim- 
itations, ab. 8. J. C. Mass., 92. 
Removal of the disability of infancy. 
person, 8. C. Tex., 233. 
The statute does not run against a fi. fa., 
time it is prevented by an injunction, ab. 8. 
118. 


her pomeete will can 
Ind., 260 


McAnear v. Ep- 


during the 
C. Ga., 
Upon actions to recover lands sold for taxes in Iowa. 
arrett v. Holmes, U. 8. 8. C., 200. 
What is possession? Corresp. 431. 
See Usury. 
LOTTERY. 
Right to operate a lottery, 
LOUISIANA. 
See Mortgage. 


NACY. 
" ommodation indorsement by lunatic. 


MALICIOUS PROSECUTION. 

Action of, willlie against a Saving’s bank. 
House Savings Bank, 8. J. C. Mass., 353. 

Relative importance of an entry of nol pros. as a fact, 
ab. 8. J: C. Mass., 93. 

“The Advice of Counsel as a Defense. 
son, 454. 

The fact thatthe affidavit upon 
were begun was defective, no defense, 
215. 

MANDAMUS 

Addressed to public officer, functions. United States 
v. Labette Co., U.8.8. C., D. of Kan.. 36. 

Functions of the writ, ab. U. 5, 8. C., 381. 

rane tions of the writ—limits of its exercise. 

. Power, 8. C. Tenn., 540. 
Ko appeal can 47% to stay a 
State v. Horner, St. L. Ct. App., 520. 

Not a proper reme a, to recover official fees, tor which 

a suit lies, ab. 8. J. C. Mass., 404. 


ab. 8. C. Mo., 574. 


Reed v. 
” John D. Law- 


which _ presoating» 
8. C. Mo., 


Morley 


mandamus. 





Official character oe a defendant 1n mandamus pro- 
ono * no _— nse against the awarding of costs, 
ab. U. , 188. 


MANDAMUS—Continued. 
£.To enforce delivery of 
Secretary of Interior, a 

Will lie to compel a school board to reinstate a teach- 
er. Morley v. Power, 8. C. Tenn., 540. 

Will not lie to contro] judicial discretion to determine 
whether a case isa suitable one for subpena duces 
tecum, ab. U. 8. 8. C 

MARRIAGE. 

Asa valuable consideration for a contract. 
v. Wilson, U.S. 8S. C., 249 

Concealment by a woman from herintended husband 
of her former unchastity is not such a fraud as to 
justity a decree declaring _ marriage void. Var- 
ney v. Varney, S. C. Wis., 

“Conflict of Laws in Sslation to Marriage.” C. G. 
Tiedeman, 570. 

MARRIED WOMAN. 

Acquirement of equitable title. 
Mo., 418. 

OBO Mon 8 ee in property settled on the wife, ab. 
5 oO. 

Effect of “see ‘appearance by attorney, ab. S. C. Mo. 45. 

Injunction to restrain a married woman from dealing 
with her separate estate pending proceedings to 
charge it with a debt. C. T., 289. 

Meaning of ‘‘engaged in trade as a feme sole,” ab. 8. C. 
Miss., 190. 


MARSHALLING ASSETS. 
See Partnership. 

MASTER AND SERVANT. 

Liability for injury to servant while in the lineof his 
duty, ab. S. C. Kan., 214 

Though a servant assumes the risk of fellow servants’ 
negligence, he does not assume that of the negligence 
of a superior whose orders he is bound to obey. 
Cowles v. Richmond, etc. R. Co., 8. C. N. C., 546. 

See Evidence. 

MECHANIC’S LIEN. 

On property in this State for 
another, ab. 8. C. Mo., 335. 

MESNE PROFITS. 

There can be no mesne profits of church property, ab. 
U.8.8.C., 1) 

MISNOMER. 

Immaterial error in the name of a corporation. 
ex rel. ¥. Bell Telephone Co., 8. C. Ohio, 595. 
When must be pleadedin abatement, ab. 8. C. Ohio, 23. 

MISREPRESENTATIONS. 

Upon the face of municipal bonds—Consequent in- 
validity. City of Louisiana v. Wood, U. 5.5. C., 13. 

MISSISSIPPI RIVER. 

‘Middle of the main channel.” 

MISSOURI APPEALS REVORTS. 
Corresp., 480. 

MISSOURI BAR ASSOCIATION, 
Organization of the. C, T., 217. 
Missouri Supreme Conrt Docket, C. T., 1. 

MISTAKE. 

A mistake of law without fraud or 
ground of equitable relief, ab. 8. C. 

Where the mortgagee of land purchase a it, and as- 
sumed the payment of three prior mortgages, and 
ynid them, but was unaware of the existence of the 
ien of a judgment in favor of the prior mortgagee, 
subsequent to the three mortgages, which had been 
assigned to a third party, equity will not relieve him 
if his ignorance of the lien of the judgment was due 
to his negligence. Conner v. Welch, 8. C. Wis., 397. 

MORTGAGE, 

Decree of foreclosure does not merge the lien, ab. 8. 
C. Ind., 549, 

Improper representations at a sale under, ab. 8. J. 
C. Mass., 69. 


ereent to public lands by 
U.s.8 


S. 8. C., 42. 


Prewitt 


Neef v. Redmon, 8. 


materials furnished in 


State 


C. T., 410. 


mapostiien, not a 


a ments after default by mortgagor’s licensee 


Masterson v. 
Mu., 186. 
Incumbrance of equity of posemetien ¥ ponding pro- 
ceedings to foreclose. Stout v. Walsh, . 8. C., 586, 
Reinse ription of mortgage under L wens + haan Code, ab. 
U. 8. 8. C 
Right of a judgme nt creditor, party to the foreclosure 
proceedings, to redeem, ab. 8. C. Ind., 555. 
Rights of mortgagor with reference to the 
to default. Masterson v. 
R. Co., 186. 


West End Narrow Gauge R. Co., 8. C, 


land prior 
West End Narrow Gauge 
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MORTGAGE—Continusd. 

While it is the settled law of this State that, in case of 
a mortgage given to secure several notes falling due 
at different times, the proceeds of a foreclosure sale 
are to be applied to the payment of the notesin the 
order of their maturity, yet where, by the instru- 
ments, any default in ‘payment renders the whole 
mortgage debt absolutely due at once, the several 
holders are entitled to have the proceeds of the 
foreclosure sale applied pro rata to the payment of 
their several notes secured by the mortgage. Ma- 
rine Bank v. International Bank, 9 Wis. 57, distin- 
guished. . Pierce v. Shaw, 8. C. Wis., 328. 

See Contract, Duress. 

MUNICIPAL BONDS. 

Can not be issued by a strip of country which is not a 
municipality, ab. U. 8. 8. C., 235. 

Conflict of jurisdiction in Federal and State courts. 
State, ex rel. v. Rainey, S. C. Mo., 587. 

Constitutional limitations on the issue of, 

C., 43. 

Construction of statute authorizing the issue upon 
popular vote, ab. U. 8. 8. C., 598. 

Estoppel of county to set up invalidity of, 
quence of a mistake, ab. U. 8.8. C., 426. 
Invalidity in consequence of misrepresentations on 
their face, effect upon the lender’s right to sue for 
money had and received. City of Louisiana v. 

Wood, U { 

Railroad aid bonds issued by schoo} trustees of town- 
ship, ab. U.S. 8. C., 548. 

The passage of an enabling act authorizing the issue 
of railway aid bonds, does not make it imperative 
upon the supervisors to make the issue, ab. U. 8. 5. 
C., 164. 

What necessary to authorize their issue, ab. 

66. 
MUNICIPAL CORPORATIONS. 

A municipality may assume by contract the li: ubility 
to keep highways in repair, ab. 5. J. C. Mass., 238. 

Attack of the illegal acts of, ab. 8. C. Mo., 70. 

“City Ordinances Affecting Street Railroads.” 
Whittaker, 56. 

Liability for defective sidewalk ori; inally constructed 
by private parties, ab. 8. C. Wis., 478. 

Liability for personal injury in ¢ onsequenc e of imper- 
fect lighting of a public building hired out to a poul- 
try exhibition, ab. 8. J.C. Mass., 429. 

Liability for a defective highw ay caused by the negli- 
gence of a street railway company, an: &. J. U. 
Mass., 334. 

Missouri constitutional limit to the indebtedness of, 
ab. U.S. S. C., 137. 

—_ e powers of owe ting slaughter houses. 

. People, N. Y. App., 379. 

ees er of county vod to make a contract of insur- 
ance, ab. 8. C. Mo., 428 

Power of county to compromise taxes, ab. 8. C. 
503. 

at of, subject to execution, ab. U , 19. 
Validity of a contract for lighting a city for “thirty 
years, made under authority to provide for lighting 
she city. East St. Louis v. East St. Louis Gas Co., 5. 

- Il, 178. 
Pn Constitutional Law, Negligence. 
MURDER. 
See Criminal Law, Evidence. 
NATIONAL BANKS. 

Assessment upon stockholders in cases of insolvency, 
ab. U.S. 8. C., 65. 

Purchase of its own shares through the mediation of 
a broker. Johnsonvy. Lafiin, U.S. 8. C. 

Responsibility for special deposits, ab. UL 8.8. C., 43. 

Usury in the original contract taints the renewals. 
Moniteau Nat. Bk. v. Miller, 8. C. Mo., 450. 

NECROLOGY. 
Of the bench and bar of 1880. C. T., 49. 
NEGLIGENCE, 

A passenger leaving a 
is not guilty of contributory 
Mo., 216. 

A servantis responsible for an injury caused by his 
own negligence to a fellow-servant. Osborne v. 
Morgan, 8. J. C. Mass., 448. 

Jonflicting evidence as to contributory negligence, ab. 
S. C. Kan., 501. 

Contibutory negligence inoc 
ab. 8. C. Kan., 500. 


ab. U.S. 5. 


in conse- 


W. H. 


Cronin 


Mo., 


‘arto avoid impending danger 
negligence, ab. 8. C. 


sasioning a railway fire, 





NEGLIGENCE—Continuei. 

Contributory negligence of a child sitting in the street. 
S. J. C. Mass., 237. 

Criminal negligence. C. T., 122. 

Imputed contributory negligence where child is per- 
mitted to wander upon r: uilroad track. Cauley v. 
Pittsburg, etc. R. Co., 8. C. Pa., 281. 

Imputed negligence of pare nt in action for death of 
minor child, ab. 8S. C. Pa., 236. 

Intoxication as evidence of contributory 
ab. 8. C. Wis., 551. 

Liability of railroad companies for 
ployees, ab. 8. C. Ind., 549. 

Liability of railroad company for killing animal 
under the Kunsas Herd Law, where reasonable pre- 
cautions have been taken to prevent the animal’s 
running at large, ab. 8. C. Kan., 93. 

Liability of the owner of land adjoining a sidewalk 
for injuries consequent upon an excavation on his 
land. Buesching v. St. Louis Gas Co., 8. C. Mo., 273. 

Liability of the owner or occupunt of dangerous prem- 
ises, who by invitation express or implied, leads 
others to come upon such premises for any lawful 
purpose. Bennet v. Louisville, ete. R.Co.,U. 5. 8. C., 
102. 

“Negligence as Affected by Custom.” 
son, I, 170, and II, 218. 

Not allowing sufliicient time for passenger 

r, ab. S.C, Ll., 211. 

Of city, in leaving graded streetsin daagerous con- 
dition, ab. 8. C. Kan., 406. 

Opinion of the injured in evidence as to the measure 
of damages., 8. C. Ind., 115. 

Ownership of railroad with reference to liability for 
killing stock, ab. 8. C. Ind., 46 

Personal injury by unforeseen accident. 
R. Co. v. Flinn, 323. 

Railroad regulations in an action for the death of em- 
ployee, ab. 8. C. Kan., 427 

Railroad’s liability for injury Y to ¢ attle, while road was 
in hunds of receiver, ab. 8 C, Kan., 22. 

The presence of » passenger in the baggage car is 
contributory negligence. Kentucky, etc. R. Co. v 
Thomas, Ky. C. App., 61 

What constitutes inevy itable accident, ab. 8. C. Kan., 22. 

What facts constitute contributory negligence in one 
injured by falling trom a sidewalk into an excava 
tion. Buesching v. St. Louis Gas. Co., 8S. C. Mo., 273. 

When an established custom will relieve from i- 
putation of, ab. 8. C. Wis., 67. 

See Conflict of Law, Evidence, 
Municipal Corporations, 


negligence, 


injuries to em- 


John D. Law- 


to leave 


Atchison, etc. 


Master and Servant, 


NEGOTIABLE PAPER. 

An indorser of a negotiable promissory note is liable 
to his indorsee, without demand of payment trom 
the maker and notice of non-payment, in cases 
where the maker is not liable to a bona fide indorsee 
before maturity, and for value, ab. 8. C. Ohio, 263. 

“A Phase of the Burden of Proof in Actions on 
Promissory Notes, Payable to Bearer.’ Stephen H. 
Tyng, 222. 

Effect of settleme nt with a personin possession, ab. 
8. C. Kan., 21. 

“Liability of an Acceptor in Blank.” 
nal, with American notes, 244 

Money ignorantly paid by an accommodation maker 
on paper which had been so altered as to release 
him, can be recovered, ab. 8. C. Kan., 21. 

Seape and effect of an indorsement for collection, ab. 
U 


Solicitor’s Jour- 


\., 136. 


Stipulalion in note for collection fees. 
See Estoppel, Guaranty, Subrogation. 


C. T., 337 


NEW TRIAL. 

Improper comments of counsel, as a ground for, ab. 
Sup. Ct. Ind., 213. 

Newly discovered expert testimony that a signature is 
aforgery and incompetent 2 videne e, not “suftic ient 
to warrant, ab. 8. C. Kan., 47 

Power of court to compel a remittitur of a partofa 
verdict upon the secondtrial. State v. Horner, St. 
L. Ct. App., 520. 

NOTICE. 

Effect of actual notice of a prior defectively recorded 
and acknowledged deed upon the rights of a subse- 
quent mortgagee. Haney v. Alberry, 8S. C. Mo., 39. 

Notice to solicitor is notice to client. Alle ‘nv. Ld. 
Southampton, Eng. High Ct., with note, 278 

The doctrine of lis pendens he ld applicable to an ae. 
tion to test the validity of a will, ab. 8. C. Mo. . 335. 
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NOTICE—Continued. 

Verbal modification of the constructive notice af- 
forded by “ey of a grant. Alexander v. Ellison, 
Ky. Ct. App., 10. 

NUISANCE. 


A bawdy house is a public nuisance, ab. 8. C. Mo., 70. 

An unguarded excavation adjoining a sidewalk is a. 
Buesching v. St. Louis Gas Co., 8. C, Mo., 273. 

A permanent ee. oy a highway is, per se,a 
nuisance, ab. S. C. Ind., 

Liability of proprietor > a nuisance consequent upon 
the negligent construction of a drain, ab. 8. J.C. 
Mass., 238. 

Works for smelting lead may be a nuisance, and if the 
evidence shows continuous and _irrepar able injury, 
equity will restrain their use. Pennsylvania Lead 
Co.’s Appeal, 8. C. Pa., 255 

PARTIES. 
The husband is a proper party to an action for dam- 
ages for assault and battery, ab. 8. C. Mo., 356. 
PARTNERSHIP. 

A compensation for personal services by a percentage 
of the profits of a business is not sufficient to con- 
stitute a partnership, 8. C. Wis., 47 

A transfer by partner, without knowledge of co-part- 


ner, to pay individual debts, fraudulent. Hartley v. 
White, 8. C. Pa., 16 

ee of articles of co-partnership, ab. 8. C. 
Ohio, 26 

Dealing int gt ’ ae of partner as to conveyances, 

Duty - retiring ‘tans partners as to giving notice, ab. 
8. C. Ind., 358. 

Joint ee ‘several liability of partners for firm debts, 
ab. Ky. Ct. App., 239. 

Liability for firm debts where the partnership is con- 
tinued after the de: ~~ of a me mber in accordance 
with his will, ab. U. 8. S. C., 527. 

Relative rights of ache and individual cred- 
itors. Davis v. Howell, 350. 

as of surviving partner to partnership real estate. 
Cc . 

Rights and liabilities of partners inter sese, ab. 8. C. 

nd., 527. 

Rights of surviving partner to dispose of real estate 
assets of the firm. Rossum v. Sinker, note—Editor, 

« 8. C. Ind., 202. 

Statement of parties as evidence of partnership, ab. 
8. C. Kan., 478 

err in common of mining property not a, ab. U. 
8. 8. €., 210. 

When partnership real estate is considered person- 
alty? C.T., 433. 

See Attachment. 

PATENT. 

As to facts constituting ene of nail driving 

machine, ab. U.S. 8. C. 


Reissue must protect an serention, identical with that 
of the or'ginal, ab. U. 8. 8. C., 19. 


Requisites of a patent of a proc ess, ab. U.S. S. C., 309. 

py — upon shawl strap not novel, ab. U. 8. 
8.C., 

State aed of patented property, Webber v. Vir- 
ginia, U.S. S. C., 488. 

Test of infringement, a. U.S. 8. C., 188. 

be te 4 be included in eae reissue of a patent, ab. 

When reissue is void, ab. U. 8. S. C., 20. 

PAUPER, 

Where a pauper having had a husband, who is not 
shown to be dead, marries a resident of a township, 
the presumption of innocence and the presumption 
of continued life are opposed, but no settlement is 
shown, ab. 8. J. C. Mass., 334. 

PAYMENT. 

Burden of proof of a detense of payment, ab. S.C. 
Ind., 21. 

vat constitutes a voluntary payment, ab. S. C. Wis. 
551. 

PERJURY. 
Requisites of indictment for, ab. 8. C. Mo., 502. 
PLEADING. 


A finding for which no gr ane is laidin the pleading 
is invalid, ab. 8. C. Kan., 119. 

An equitable defense to an action in ejectment must 
be pleaded, ab. S. C. Ohio, 96. 





PLEADING—Continued. 


In an action upon negotiable paper complaint must 
show title, ab. 8. C. Ind., 358. 

In an action upon three notes, plea of payment of 
“the note sued on” is bad, ab. 8. C. Ind., 1 

Informal replication where no injury results there- 
from, ab. 8. C. Mo., 551. 

Insufficient description of land in the petition in an 
action to foreclose a mortgage is aided by a correct 
description in the mortgage itself filed as an exhibit, 
ab. 8S. C. Ind., 287. 

Irresponsive, bad, ab. $. C. Mo., 287. 

Particularity in chancery pleading, ab. U.S. 8.C., 43. 

Requisite allegations in an action to set aside a fraud- 
ulent conveyance, ab. 8S. C. Ind., 358. 

To setup the defense of fraudulent representations, 
to an action upon a contract of sale,the plea must 
be specific, 8. C. Ind., 212. 

What are distinct causes of action within the rule as to 
amendments, ab. 8. C. Ga., 118. 

Where, in a civil action against the sureties on a dis- 
tiller’s bond for certain penalties and forfeitures 
prescribed by law for the violation of the internal 
revenue laws of the United States, the answer aver 
red that the loss of the tax by the United States was 
not consequent upon the violations of the law, 
which were alleged as breaches of the bond sued 
on, but was the result of a conspiracy between the 
officers appointed by law forthe collection of the 
tax and the distiller, it was held, upon demurrer, that 
the answer stated a good defense to the action. 
United States v. Chouteau. U. 58. 8. C. Note by 
Chester H. Krum, 155. 

POLICE POWER. 
See Municipal Corporations. 
POSSESSION. 

The act of disseizin is a trespass for which an action 

will lie, ab. S. C. Mass., 138. 
PRACTICE. 

A compulsory non-suit should not be granted where 
the most favorable construction of the evidence will 
justify a verdict for plaintiff. Schoener v. Hecla 
Fire Ins. Co., 8. C. Wis., 132. 

A court has no power after the close of the term to 
make a nunc pro tuncentry, ab. 8. C. Ind., 287. 

A dismissal by part of the plaintiffs leaves a cause in 
statu quo as tothe other plaintiffs, ab. 8. C. Ind., 213 

A judgment will not be reversed on account of in- 
structions which did not prejudice the verdict, ab. 
8. C. Wis., 139. 

Allegata and probata must agree, ab. 8. J. C. Mass., 189. 

Amended bill filed out of time without leave will be 
disregarded, ab. U.8. 8. C., 308. 

A new trial will not be granted on account of newly 
discovered cumulative, or impeaching evidence, ab. 
8. C. Ind., 141. 

An objection to the form or substance of a judgment, 
can not be first raised in the Supreme Court where 
no attempt is made to modify it below, ab. 8. C. Ind., 
47. 

Appearance to resist appliction for leave to amend, will 
give jurisdiction, when, ab. U.S. 8. C. 

A special finding by the jury not made. at the 1 request 
of either party is to be regarded as general, ab. 8. C. 
Ind., 47 

By whom the defense of fraud may be set up, ab. 8. 

% Mo., 216. 

Conflicting instructions as ground for reversal, ab. 8S. 
C. Mo., 428. 

*“Demurrer to Evidence.””’ Wm. L. Murfree, Sr., 434. 

Discharge and immediate recall of jurors no ground 
for a new trial, ab. 8. C. Ind., 333. 

Effect of amendment of pleadings a preceding 
waiver of jury trial, ab U. S. 8. C., 206 

Effect of remittitur of part of a hte upon the 
party’s right to prosecute error, ab. 8. C. Mo., 216. 

Facts amounting to a waiver of exceptions, ab.S. C. 
Wis., 140. 

Nunc pro tuncentry in criminal cases. Smith v. State, 
3. C. Ind., note by W. W. Thornton, 184. 

Proceedings by motion against sheriff for the value of 
goods se Md him on credit. Disston v. Stranck, 
S.C. N. J., 

Redocke ai a case to hear party who has not been 
heard, ab. U. 8.8. C., 477. 

Refusal of the court to accept the submission of a 
cause against the wishes of persons collaterally in- 
tereste d, ab. U.S. S. C., 114. 

Right of courts to amend their records, ab. 8. C. Ind. 
115. 
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PKACTICE—Continued. 
Upon appéal, presumptions of fact arising from the 


decision of the court below, ab. U.S. 8. S. C., 137. 

What diligence must be suown upon pte sense fora 
continuance, ab. 8. C. Kan., 477. 

When second appeals lie, ab. U. 8. S. C., 476. 

When, in equity practice,a demurrer to a bill of re- 
view of judgment in favor of defendants, in default 
of appearance of plaintiffs, will be sustained. Irwin 
v. Meyrose, U. 8. C. C., E, D. Mo., note by E. J. 
O’Brien, 227. 

See Jury Trial, New Trial, Mandamus, Writ of Error. 


PRIVATE INTERNATIONAL LAW. 

“Conflict o f Lawin relation to Marriage.” C. G. Tie- 
deman, 516. 

Conflict of laws as to wife’s property in husband’s 
name; rights of creditors, ab. 8S. C. Kan., 214. 

“Is a Purchase in One State, pending Suit in Another, 
to be Treated as a Purchase pendente lite?” B. B. 
Boone, 100. 

Liabiiity tor injuries consequent upon aneeraes 
fellow servant in Iowa and Missouri, ab. 8. C. Kan., 
23. 

The status of a State superintendent of insurance, as 
fixed by the statutes of the State, must be recognized 
wherever the legal existence of a corporation or- 
ganized under the law of that State is recognized. 
Life Association v. Rundle, U. 8. 8. C., 130. 

See Death by Wrongful Act, Judgment, Mechanics’ 
Liens. 

PROBATE COURT. 

Final settlements, etc., are res adjudicata, ab. 8. C. Mo 
' 382. 
PROHIBITION. 

Whatis an unlawful keeping of intoxicating liquors 
by druggist, ab. 8. J. C. Mass., 69. 


PUBLICATION. . 
Notice in ‘daily ps iper” does not mean “daily notice,” 
ab. 8. C. Mo. 382 


PUBLIC CHARITY. 
What constitutes a, ab. 8. C. Ohio, 23. 


PUBLIC LANDS. 
Mandamus to Secretary of Interior to deliver patent, 
al. . C., 42 
PUBLIC OFFICER. 
Can be compelle d to perform lawful functions only by 
mandamus. United States v. Labette Co., U. 8. G.C:, 
D. of Kan., 36. 
Illegal fees and compensation, ab. U. 8. 8. C., 548. 
Power of the California legislature to fix the term of 
oflice of the commissioners appointed to take charge 
of Yosemite and Big Tree Grove, ab. U. 8. 5. C., 30. 


PUBLIC POLICY. 
Control of the use of patented property by State leg- 
islation, ab. 8. C. Ohio, 25. 
Discriminations of telephone owners between tele- 
graph companies, ab. 8. C. Ohio, 23. 
QUIETING TITLE. 
Judgment of, precludes one from asserting any ad- 
verse interest, ab. 8. C. Ind., 116. 
RAILROAD MORTGAGE. 
= in equity to compel trustees to foreclose, ab. 8. J. 
. Mass., 237. 


RAILROADS. 
Liability of f company for negotiating void State bonds, 
. 8. 8S. C., 235. 
See Cor porations. 


RAPE. 
U ese c sneemn, inconsistent with the crime, ab. 8. 
. Wis., 


RECEIVER. 
A receiver of oil wells will nut necessarily be ap- 
—— pending the litigation of the title, ab. S.C. 
a., 237 
Liability of railroad company for injuries to cattle 
while in the hands of receiver, ab. S. C. Kan., 22. 
Right of, to sue in his own name, ab. S. C. Ind., 260. 
Will not be appointed on account of the trustees’ in- 
solvency, unless the debt anditsright to be satisfied 
out of the trust estate appear clearly,ab. 8. C. Ga., 117. 
RECORD. 
Correction of a mistake in, ab. S.J. C. Mass., 139. 
Defective, effect where there is actual notice. Haney 
v. Alberry, S. C. Mo., 39. 











RECORD—Continaed. 
Informal entry 7. not vitiate a record. Hartley v. 
White, S. C. Pa., 


Nunc pro tunc ‘eh ae judgment after em = Sea 
2% Mitchell v. Overman, with note, U.S. 8. C., 


See Mortgage. 
REFERENCE 

How far the repor. tee Ng referee is reviewable upon er- 
ror, ab. U. 8. 8. C. 

Second reference to same referee, ab. 8. C. Wis., 140. 

REMAINDER. 

A law providing for the sale of property upon the ap- 
plication of the life tenant, without the consent of 
the remainder-man, is unconstitutional, ab. Ky. 
Ct. App., 211. 

When conveyance for life coupled with power, vests 
a, ab. S.C. Ga., 117. 

REMOVAL OF CAUSES. 

Amount involved, counterclaim. Corresp., 408. 

Amount involved is not to be determined from a coun- 
terclaim. Falls Wire Mnfg. Co. v. Broderick, with 
note by T. A. Marshall, Jr., U. 8. C. C., E. D. Mo., 372. 

Citizenship of a party not merely tormal, ab. 8. J. C. 
Mass., 356. 

“Counterclaim in the Removal of Causes.” Frank Ha- 
german, 439. 

Entire cause to be removed though some of the op- 
posing parties are residents of the same State. 
Barney v. Latham, U. 8. 8. C., 467. 

Petition for should be before trial, ab. U. 8S. 8. C., 43. 

Right of party not summoned to enter appearance 
and apply for removal, ab. U. 8. 8. C., 477 

REPLEVIN. 

Evidence to sustain verdict, ab. 8. C. Ind., 46, 
REPORTING SUPREME COURT DECISIONS, 

The Michigan court and the “syllabus law.” C. T., 433. 
RESCISSION. 

Executory contracts only can be rescinded, exe “ht in 

sases of fraud. Smith v. Hughes, 8S. C. Wis., 

RESTITUTION. 

Of money collected under execution issued upon a 
judgment subsequently reversed. C. T., 361. 

REVENUE LAW. 

Money paid by distillers for useless meters under a law 
afterwards repealed, can not be recove red, ab. U. 8. 
S. C., 20. 

tel: ativ e value of Austrian florins in invoices for im- 
port duties, ab. U. S. 8. C., 210. 
SALE. 

Of property in mass “7 deed of trust, not thereby 
vitiated, ab. S. C. Mo 

The maxim ‘‘caveat renew 3 in the sale of personal 
property, ab. 8. C. Kan., 501. 

SCHOOL. 

Right to employ and dismiss teachers. Morley v. 

Power, 8S. C. Tenn., 540. 
SET-OFF. 

A claim to recover usurious interest under the United 
States Rev. Stat. is not a cause of action ex contractu 
and can not be set-off against another note, ab. 8. 
C. Kan., 94. 

An indebtedness of a county can not be set off against 
taxes, ab. 8. C. Ind., 140. 

Set-off where the United States is a party, ab. U.S. 8. 
C., 500. 

See Bank. 

SHERIFF'S SALE. 

How notice is to be made when the proprietor of the 
only newspaper in ty county refuses to publish no- 
tice, ab. 8. C. Mo., 574 

Presumption in fav or ‘of the regularity of proceed- 
ings, ab. 8. C. Ind., 

Rents of land fold at, during the year allowed for re- 
demption, ab. 8S. C. Ind., 260. 

Sheriff’s liability for goods sold on credit. Disston vy. 
Stranck, 8.C. N. J., 

The auctioneer of the sheriff a at deputy, and a sale 
to himself.is void, ab. 8. C. Kan., 22. 

SHERIFF’S BOND. 

What constitutes a breach of, ab. 8. C. Mo., 356. 
SLANDER AND LIBEL. 

Charging larceny, libelous, per se, ab. S. C. Wis., 140, 


Plaintiff's previous bad reputation in mitigation of 
damages, ab. 8. C. Wis., 140, 
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SLANDER AND LIBEL—Continued. 
Slanderous statements as a prov ocation, in mitigation 
of damages, 8. J. C. Mass., 166. 
Words actionable, per se, as charging adultery, S. C. 
Ind., 1:6. - 
See Damages. 


SPECIFIC PERFORMANCE. 
Of a contract of — and purchase between father 
and son, ab. 8. C. IiL., 211 
Will be enforced w a na refusal to perform will oper- 
ate asa fraud, though the contract is within the 
statute ef frauds, ab. S. C. Wis., 454. 


SPENDTHRIFT. 
An indorsement of a promissory note y a spendthrift 
under guardianship, is void, ab. 8. J. Mass., 259. 


STATUTE OF FRAUDS. 

A contract providing for the immediate part perform- 
ance is not within, ab. 8. C. Wis., 454. 

A prounise by a third party to indemnify a surety if 
he would enter into a recognizance to secure the re 
lease of a prisoner, is an origiual, and not a collat- 
eral contract, and not within the statute of frauds. 
Anderson v. Spence, 8. C. Ind., 562. 

What constitutes a new and independent contract, 
ab. 8. J. C. Mass., 429. 

What is a verbal guaranty within, ab. S. C. Ohio, 95. 


STATUTORY CONSTRUCTION. 
A statute takes effect when, ab. 8. C. Mo., 216. 
STOCKHOLDER. * 

Agreements among stockholders limiting the ir liabil- 
ity, ab. 8. J.C. Mass., 190. 

Directors have no power to re i ase — Senay of 
stockholders. Gill v. Bates, - Mo., 

Liability of one who arenes sells Hg a National 
bank, through a os shares ofits own stock. 
Johnson v. Laflin, U. 5. 8. C., 440 

Of National banks; assessment of in case of insolv- 
ency, ab. U. 8.8. C., 65. 


STOPPAGE IN TRANSITU. 
See Common Carrier. 
STREET RAILRVADS. 
“Oity Ordinances Affecting Street Bailioads.” W. H. 
W bittaker, 56. 
SUBROGATION. 
Equitable subrogation for repairs “oe cotenancy 
property. Alexander v. Ellison, Ky. Ct. App., 10. 
Of indorser of notes to the rights of tart. snt maker, 
ab. 8. C. Wis., 454. 
Tenant in common paying a mortgage is subrogated 
to the rights of the mortgagee, ab. 8. C. IU, 166. 
When one who is a stranger to the obligation pays the 
debt in whole or in part, in the absence of evidence 
to the contrary, -he becomes, by implication a 
purchaser of the debt to the extent of his pay- 
ment. Brice’s Appeal, 8. C. Pa., 320. 
SUPERSEDEAS. 
Power of court below to orde r an additional bond for 
a supersedeas, ab. U.S. 5. C., 91. 


SUPREME COURT REPORTS. 

Designation by the Supreme Court of Missouri of 
cases to be reported. Corresp., 408. 

Designation by the Supreme Court of Missouri of cases 
to be reported. C. ‘ 09. 

SURETY 

A notice from the surety on a promissory note to the 
holder “to proceed at once to collect the note:” 
Held, that the notice was a sufficient compliance 
with sec. 672 of the Code of Indiang, which requires 
a notice “to torthwith institute afaction upon the 
contract,” ab. 8. C. Ind., 383. 

Change of rate of interest to a less rate, will not dis- 
charge the sureties, ab. 8. J. C. Mass., 453. 

Concealment of tacts that will not amount to a fraud 
on sureties, ab. 8. C. Lowa, 576. 

Consideration for rele ase of, ab. 8. C. Ind., 213. 

Conteipation at law among sureties. Riley v. Rhea, 
8.C. Tenn. Note by J. O. Pierce, 250. 

contribution aoe en solvent and insolvent sureties, 
ab. . Miss., 

ee, of, by - of credit upon a note, ab. 8. 
C. Wis., 47: 


















SURETX—Continued. 
Discharge by extension of a a due note for an 
* usurious premium, ab. 8. C. Wis., 

Discharge of, by the misapplication of the proceeds 
without his consent, ab. 8. C. Ind., 550. 

Failure to notify surety of the default of the agent 
upon whose bond heis,will net discharge the surety, 
ab.'S. J. C. Mass., 453. 

Liability of, upon ofticial bond for defalcations occur- 
ring alter the expiration of the term of office, ab. S. 

- Mo., 334. 

No lis bility of official bondsmen for defalcations oc- 

curring afte c the term for which the principal was 


elected, ab. J.C. Mass., 215. 
Subrogation’ of, as to contribution, ab. S. C. Ind., 212. 
What amounts to due dilige aes ¢ in collec shies from the 
principal. Francis v. Gant, . Ct. App., 303. 


Where acashier is reappointe a without “ new bond, 
the sureties on ‘the old bond are released, ab. 8. C. 
Mo., 335. 

See Administration, Guaranty, Subrogation. 

TAXATION. 

An indebtedness of a county can not be set off against 
taxes, ab. 8. C. Ind., 140. 

Assessment by the He cage capital employed in ex- 
porting, ab. U.S. 1.» 284. 

E xe ee of char ite ible institution—Separation, ab. 

- Ohio, 23. 

Le a and coll ection of taxes. United States v.La- 
bette Co., U. 8. C. C., D. of Kan., 36. 

Listing of personal property for assessment; deduc- 
tions, ab. 5. C. Ind., 46. 

Of Indians living out of tribal relations, av. vu. 0. 5. C., 
381. 

Statutory exemptions from. Home Ins. Co. v. Taxing 
District, S. C. Tenn., 589. 

The exercise of the power of, can not be othervwise 
than as directed by the legislature, ab. U.S. 8.C., 19. 

Validity of tax-deed, ab.S. C. Kan., 119. 

Where the charter of the plaintiff corporation pro- 
vided that for the yoo of constructing and 
operating its railroad, it should have all the powers 
and privileges and be ad ow ct to all the obligations, 
given to and imposed upon another railroad cor- 
poration in certain sections of the act of incorpora- 
tion, and among the provisions of those sections 
was one exempting its property from taxation: J/eld, 
that such a provision did not operate as an exemp 
tion of the property of the plaintiff corporation 
from taxation. Annapolis, ete. R. Co. v. Anne Arun 
de] County, U.S. 8S. C., 298. 

Where the charter of a corporation grants it an im- 
munity from taxation upon its property, such immu 
nity is a personal privilege and not transferable, 
and will not pass to the purchaser at a judicial sale 
of its “property, tranchises, privileges and immu 
nities.”” Wilson v. Gaines, U. 8. 5. C., 206, 


TAX—TITLE. 

Under the Iowa statute. Barrett v. Holmes., U.S.S. C, 200, 
TELEGRAPH. 

“Contracts by Telegraph.” C. G. Tiedeman, 365. 
THEATRE. 

Right of holder of reserved seat to sell the check or 

pass given him upon going out, Q. & A., 359, 

“The Law of the Theatre.” W. H. Whittaker, 393. 
TITLE. 

The deed of an,insane person conveys no title, ab. 


S.J. C. Mass. 259 

TORTS. 

“Acts by Corporations Requiring Malice in Order to 
be Actionable. Trish Law Times, 247. 


Liability of an express company in an action for false 
imprisonment, ab. 8. C, Ind., 550. 

Maliciously enticing away « mployee. ©. T. 265, 

“Malicious Prosecution, The Adviceof Counsel asa 
Defense.” John D. Lawson, 454. 

No action will lie against a party for advising plaintiff 
to subinit to sexual intercourse with a third party 
ab. 8. C, Mo., 215. : 

TRADE MARK, 


Can not be acquired by user under a patent. OC. T., 
265. 


TRAVELER. 
**Bona Fide Travelers.’ Irish Law Times 820. 
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TRUSTEE. . ; 

Compensation of, by contract with cestuis que trust, ab, 
S.J. C. Mass., 166. . 

Effect of a fraudulent release by, ab. U. 8. 8. C., 91. 

Not liable for loss consequent upon error of judg- 
ment, ab. 8. J.C. Mass., 165. 

TRUSTS. 

“Delegation of Discretionary 
Arthur Biddle, I, 266, and II, 

“Implied Trusts.” Fontaine T. 

In lands which have been conveyed in 
itors, ab. S. C. Mo., 405. 

“Joinder of Co-Trustees in Receipt of Money.” 
A. Seddo, 484. 

Where there is a trustin personal property, the 

signees in bs ukruptey of the trustee takes subject 
to the trust, ab. 8. J. C. Mass., 139. c 
See Will. 
TURNPIKES. 

Can not, in an action for trespass in taking materials 
for a highway, off-set the benetit of the highway to 
plaintiff's land, ab. 8. C. Ind., 117. 

ULTRA VIRES. 

Invalid bonds issued by municipality. 
ana v. Wood, U. C., 13. 

“The Doctrine of U ny Vires; 
Stances, and in whose Favor it “4 
Harper, 386. 

The incapacity of a corporation can not be urged as a 
defense by the makers of a note due to it, ab. 8. C. 
Ind., 141. 

UNITED STATES MAIL, 

Construction otf contract 
354. 

UNITED STATES MARSHAL. 

Powers in ~~ ees y under a warrantof seizure, ab. 
U.S. 8. C., 404 

UNITED STATES SUPREME 

Th* ceremony of opening, note, 

USURY. 

Limitation of action to recover 
U. S. S. C., 453. 

Right of de btor to have excess of interest over six per 
cent. credited upon bis balance due, ab. 8. C. TL, 258. 

Where a National bank makes a loan, the 
usury in the ori — ul contract taints renewals, 
Moniteau Nat. . Miller, S. C. Mo., 

VENDOR'S LIEN. 

Assignment of the litigious right, ab. U. 8. 

Taking notes for purchase 
waiver of the vendor’s lien, 

Where a vendor, who has conveyed an absolute estate 
in the land to his vendee, procures a judgment at 
law upon past-due instalments of the purchase 
money, and sells, under an execution issued on the 
judgment, allthe vendee’s right, title and interest, 


Powers by a Trustee.” 
290. 
Fox, Jr., 557 


DOis 
fraud of cred- 
James 


as- 


City ot Louisi- 


Inder what C ireum- 
Applicable.” J.C 


for carrying, ¢ 


COURT, 
12. 


usurious interest, 


usurious 
the 
150. 


403. 
money not deemed a 
ab. 8. C.Ind., Hil 


Ss. C., 


| 


| 
| 
} 


VENDORS LIEN (Continued. 
he can not, for ae ilments falling due after the ex- 
ecution, assert, a vendor’ and have the land 
again subjected oo sale to pay the latter instalments. 
Dickason v. Eby, 8. C. Mo., 346. 
VENUE. 
Oflarceny committed in moving éar, a 
VERDICT 
See Criminal Law. 
WATERCOURSE. 
Subterranean stream may be diverted without liabil 
ity to the person whose land it might reach in its 
natural course, ab. S.C. Ga.,1 8 


s lien 


. Wis., 551. 


wen in 


A de vise upon the condition of the payment of lega- 
cies is a devise upon a condition precedent and does 
not take effect unless the condition is complied with, 
ab. 8. C. Mll., 257. 

Affirmative 
necessary to avoid-a will, 
in mind, Cuthbert 

ruction; beque ts 

ib. S. C. Mo., 44 

‘tion as to whethera 
or a charge upon } yperty, ab. 8. J.C. 

Jonstruction of an executory 
Cole, 8.C. Mo., 524. 

onstruction of, as wh givin 

fee. Green v. Hewitt, s. i., 58 

‘onstruction of; creating a life 

C 


ass., 357 


testamentary incapacity is 
where the testatoris weak 
Appeal, 8. C. Pa., 352. 

for the support of relatives, 


evidence of 
son’s 


Jons* 


provision was a legacy 
Mass., 139. 


Pret 


Yonstru 


devise. an res v. 


a life estate or 


words tenancy, ab. 8. 
‘ 


‘onstruction of ra ‘ating a trust. 


Bohon vy. Part 
‘Contract to Leave by _ “ 
nterpretation of term,‘‘survivor,” ab 


itor ige land, 


precatory 


Journal, 98 
App.,21 


C. Mass. 


itor’s 

Ky. Ct. 

Power of exe to mortg b. 8. J. 
189. 

What facts will show 
ler, S.C. Pa., 445. 
Where a will requires pay 
nuthorizes 1} W executrix, 
thinks no 


trust is imposed hicl ises 


undue influence. Stokes v. Mil- 
ment 
the 


best, 


s debts, and 
to raise his 
personal charge or 
in implied power in 
» sell ant 1ve} i tate, nor that createsa 
Foote v. Sanders, ith note, C. Mo. 300. 


of testator’ 
idow, 


children as she 


her t« 
fee. 
See Partnership 

WITNESSES. 
Compensation of 
WOODs. 
Mr. Justice, ind 
WRIT OF ERROR. 
ld cont; 


Pr »where, throug! 


Experts 


uction into oft 


Shou in wh 


bond is 


lo United States Supre , how issued, and 


whom, ab. G.S.8.C 


by 
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NEW BOOK ON CORPORATIONS. 


LIABILITY °* DIRECTORS 


AND OTHER 


Officers and Agents of Corporations. 








A BOOK OF LEADING CASES, WITH NOTES, 


By SEYMOUR D. THOMPSON, 
ONE OF THE JUDGES OF THE ST. LOUIS COURT OF APPEALS; AUTHOR OF WORKS ON * NEGLI- 
GENCE,”’ “‘CHARGING JURIES,”’ ETc., ETC. 
The subjeets which have been thus treated, are shown by the followmg summary of 


CONTENTS: 
CHAPTER I.—Personal Liability of Contracting Agents of Corporations on Contracts made for 
their Principals. 
CHAPTER II.—Liability of Promoters. 
CHAPTER III.—Liability of Directors. 
CHAPTER IV.—Statutory Liability of Directors. 
CHAPTER V—Personal Liability of Presidents, Cashiers and other Executive Officers of Corporations. 
CHAPTER VI.—Liability of Sureties on the Bonds of Officers of Corporations. 


To this is added an 
APPENDIX OF STATUTES, 


Giving the Statutes of all the different States and Territories on the liability of directors and other 


officers of corporations. 
THE TABLE OF CASES 


Is constructed on the plan of Judge THOMPSON’s* work on Negligence. It is a concordance of 
citations, showing subsequent cases in which each case, printed or cited in the. work, has been 
cited, affirmed, denied, criticised, or overruled. This part of the work, which has cost very 
considerable labor, is of great value to the practitioner, since it enables him to follow the subsequent 
cases in which any given case has been cited, and to see how far the Courts have adhered to the 





principles there laid down. 


THE INDEX 


Has been constructed with the greatest thoroughness and painstaking. 
title-words and cross-references, and is a master 


The American Law Record says: 

Mr. THOMPSON is a careful writer,and that which he con- 
siders to be and lays down as law, may well be taken by 
the bar as an opinion supported by the best authorities. 
And as at this time almost every commercial enterprise 
ofany magnitude is becoming incorporated under some 
law or other, it would be futile to ignore the importance 
to every practitioner to make himself familiar with the 
rules and principles of cases arising therefrom. * * 
in this work Mr. THOMPSON has done justice to his repu- 
tation as a law writer; and while great praise is due him 
for what he has accomplished as such, it would scarcely 
be pardonable to dismiss the subject without first con- 

atulating Mr. WILLIAM II. STEVENSON, publisher of 
fhe CENTRAL LAW JOURNAL, for the beauty of the me- 
chanical part of the treatise. Both the editor and the 
publisher deserve the fullest encouragement.” 

The Chicago Legal News says: 

“It reflects great credit upon St. Louis, and Mr. STE- 
VENSON, the publisher.” 


The work is in one volume, 8vo., 762 pages, 
gontain a much larger amount of matter than is 
Bound in best Law Sheep. Price, $6.00 net. 
Sent post-paid on receipt of amount 
Published and for Sale by 


It abounds in numerous 


-piece of analytical skill. 


Hon. Samuel F, Miller, of the U.S. Supreme Court 
says: 
“ Mr, THOMPSON’S industry and care in all he writes, 
and his skill in presenting his matter, of which I have 
heretofore &xpressed an opinion, are guarantees of the 
value of the work. Whether the plan of presenting the 
matter by leading cases with notes is the best, I am not 
prepared to say. It has some advantages, and these 
Mr. THOMPSON has used judiciously.” 

The New York Daily Register says: 

“The learning and industry of the editor, in the copi- 
ous notes which followthese cases * * seem to 
present the most recent aspects of the law with a full- 
ness quite proportionate to the relative importance of 
these topics, in actual practice at the presenttime. Mr. 
THOMPSON’S discriminating and independent judgment 
enables him to elicit from the mass of conflicting au- 
thorities, with anusual skill and clearness, the prepon- 
derating results.”’ 





much of which is in small type, making the book 
usually found in an ordinary law-book volume. 


WILLIAM H. STEVENSON, 


CENTRAL LAW JOURNAL, ST. LOUIS, MO. 














